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THE JURISDICTION OF COURTS OVER 
FOREIGNERS. 


II. PERSONAL JURISDICTION AT ComMON Law. 


T has been shown in a former number of the Review ‘ that the 
European notions of the jurisdiction of courts over persons 
are based on personal power over the party defendant through 
title to his personal obedience, rather than upon the power of the 
sovereign over the territory in which the person to be judged 
happens to be found. It was natural for Italy with its small city 
states and for Germany with its feudal principalities, often small or 
even of disconnected portions of territory, to lose sight of terri- 
torial power as the ultimate basis of jurisdiction, and to be more 
impressed with the reciprocal rights of the feudal sovereign and his 
subjects. Even France, though in time it became a politically 
compact country, with its natural ambition not in the acquisition 
of outlying fiefs but in the extension of its boundaries over adjoin- 
ing territory, had nevertheless a law which continued to be feudal in 
nature. In France duchies and even small feudal fiefs each had their 
own law; and in origin these laws were grouped into two entirely 
distinct systems, that of northern France, which was Germanic, and 
that of southern France, which was Latin. If these nations there- 
fore laid little stress on mere territorial sovereignty and relied 





1 26 Harv. L. REv. 193. 
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chiefly on feudal allegiance as the basis of jurisdiction, it is what 
we might naturally expect. In England, on the other hand, the 
law of the king’s courts, common to the whole territory of England, 
became the sole law of the land. The centralizing policy of the 
Plantagenets was completely effective in arousing the feeling of 
territorial nationality, and in bringing about the recognition of the 
king as a territorial rather than a feudal sovereign. It was natural, 
therefore, that territorial principles should lie at the basis of the 
jurisdiction of the king’s courts. This natural feeling was empha- 
sized by the historical development of the king’s courts. Apart 
from real actions (including debt, which was real in origin) the 
king’s jurisdiction was originally confined to trespass, which he 
brought within the jurisdiction of his own judges by alleging it to 
be an act in breach of his peace. Personal actions in the king’s 
courts were therefore in their origin violations of public order; 
and even the most extreme advocates of the theory of personal 
jurisdiction admit that questions of public order are reserved solely 
for the jurisdiction of the territorial sovereign. This original juris- 
diction in personal actions was extended by the Statute of West- 
minster II to cover all actions in consimili casu, and the whole 
modern law of personal actions is derived from this statute. With 
these political and historical reasons for its adoption we shall not 
be surprised to find the principle of territorial jurisdiction accepted 
in all states where the common law prevails. 

Outside of its jurisdiction, the court’s act is a mere nullity. The 
only difference between the judgment of a court and a similar 
order issued by an ordinary individual or association lies in the 
power of judicial action conferred on the court by the sovereign; 
for judicial power is one of the attributes of sovereignty, and can 
be conferred by a sovereign alone. But the sovereign can confer 
this power only so far as his jurisdiction extends. When a court 
attempts to act beyond its jurisdiction, its order no longer possesses 
this attribute; and it has no more legal effect, therefore, than the 
order of a private individual, that is, none at all.? 





2 “Tt is laid down by jurists as an elementary principle that the laws of one state 
have no operation outside of its territory except so far as is allowed by comity; and 
that no tribunal established by it can extend its process beyond that territory so as 
to subject either persons or property to its decisions. ‘Any exertion of authority of 
this sort beyond this limit,’ says Story, ‘is a mere nullity, and incapable of binding 
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The general rule of the common law, then, is that where a 
person is actually present within the territory of a certain sovereign 
he may upon proper service of process be subjected to the juris- 
diction of the courts of that sovereign. And this is true although 
he is a non-resident and is merely temporarily present,® as for 
instance where he is traveling through the territory.* To this 
general rule of jurisdiction an exception appears to have been es- 
tablished. The courts have said that where the defendant has been 
decoyed into the state by fraud or brought by force, the state has 
no jurisdiction over him;* so one who is induced to come into the 
state on pretense of business, and is there served with process, is 
not bound by the judgment of the court, — unless indeed he has had 
a reasonable time to leave the state after the conclusion of the 
business, for if he lingers thereafter he is subject to service. But 
though it is ordinarily said that in this case the courts of the state 
into which a party is inveigled by fraud have no jurisdiction over 
him, the truth is that there is no defect of jurisdiction, but the 
fraud of the judgment plaintiff is the basis of an equitable plea in 
bar of the judgment;’ and this is proved by the fact that if the 
fraud is that of a third party, and does not personally charge the 
judgment plaintiff, the judgment is perfectly good in spite of the 
fact that the judgment defendant was fraudulently inveigled into 





such persons or property in any other tribunals.’ Story, Conf. Laws, sect. 539.” 
Field, J., in Pennoyer v. Neff, 95 U. S. 714 (1877). 

Cf. the language of Griffith, C. J., in Permanent Building & Investment Associa- 
tion v. Hudson, 7 Queens. L. J. 23 (1896), 1 Beale, Cases on the Conflict of Laws, 
364: “Writs in New South Wales run as far as the border of New South Wales, 
and no further. Beyond that they are mere pieces of paper — mere notices.” 

3’ Mason v. Connors, 129 Fed. 831 (1904); Lee v. Baird, 139 Ala. 526, 36 So. 720 
(1903); Darrah v. Watson, 36 Ia. 116 (1872); Badger v. Towle, 48 Me. 20 (1860); 
Alley v. Caspari, 80 Me. 234, 14 Atl. 12 (1888); Thompson 2. Cowell, 148 Mass. 552, 
20 N. E. 170 (1889); McDonald v. MacArthur, 154 N. C. 122, 69 S. E. 832 (1910); 
Bowman ». Flint, 37 Tex. Civ. App. 28, 82 S. W. 1049 (1904). 

4 Peabody v. Hamilton, 106 Mass. 217 (1870). 

5 Fraud: Union Sugar Refinery ». Mathiesson, 2 Cliff. 304 (1864); Cavanagh ». 
Manhattan Trust Co., 133 Fed. 818 (1905); Duringer ». Moschino, 93 Ind. 495 
(1883) (semble); Dunlap v. Cody, 31 Ia. 260 (1871); Toof v. Foley, 87 Ia. 8,54 N. W. 
59 (1893); Abercrombie v. Abercrombie, 64 Kan. 29, 67 Pac. 539 (1902); Copas ». 
Provision Co., 73 Mich. 541, 41 N. W. 690 (1889); Williams v. Reed, 29 N. J. L. 385. 

Force: Ziporkes v. Chmelniker, 15 N. Y. St. Rep. 215 (1888) (semble). 

$ Jaster v. Currie, 198 U.S. 144, 148 (1905); Pilcher v. Graham, 18 Ohio C. C. 5 
(1899). 

7 Jaster v. Currie, 198 U. S. 144 (1905). 
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the state.* It would seem, then, that in the case of fraud there is 
no real exception to the general principle that a foreigner person- 
ally found within the territory of a sovereign is subject to the 
jurisdiction of his courts.° 

On the other hand, in cases where no special ground of jurisdic- 
tion exists, it is universally held that a foreigner cannot besubjected 
to the jurisdiction of a court if he is not actually found within the 
territory..° The leading case on this point is of enough interest 


to bear statement. It was an action in assumpsit on a foreign’ 


judgment. of the island court of Tobago. The record of the judg- 
ment showed that upon the filing of the declaration the court 
ordered a summons to the defendant to appear, which was served 
by nailing up a copy of the declaration at the court-house door. 
The defendant had never been on the island nor did he appear by 
attorney. It was shown that this mode of summoning absentees 
was warranted by a law of the island and was actually practised 
there. The English court, however, refused to recognize the validity 





8 Union Sugar Refinery v. Mathiesson, 2 Cliff. 304 (1864),and cases cited; Ex parte 
Taylor, 29 R. I. 129, 69 Atl. 553 (1908). 

® The case of a foreign sovereign or his ambassador is of course an exception to 
the general principle; this exception will not be considered here. For cases bearing 
on this exception, see Scott’s Cases on International Law, 182-186, 192-208. 

10 —’Arcy v. Ketchum, 11 How. (U. S.) 165, 13 L. ed., 648 (1850); Bischoff ». 
Wethered, 9 Wall. (U. S.) 812, 19 L. ed., 829 (1869); Dull ». Blackman, 169 U. S. 
243 (1898); Osborn v. Lloyd, 1 Root (Conn.) 301 (1791); Wood v. Watkinson, 17 
Conn. 500, 44 Am. Dec. 562 (1846); Reynolds, etc. Mortgage Co. v. Martin, 116 Ga. 
495, 42 S. E. 796 (1902); Western Union Tel. Co. v. Pacific & Atlantic Tel. Co., 49 
Ill. go (1868); Beard v. Beard, 21 Ind. 321 (1863); State v. Harvester Co., 81 Kan. 
610, 106 Pac. 1053 (1910); McSherry v. McSherry, 113 Md. 395, 77 Atl. 653 (1910); 
Rand v. Hanson, 154 Mass. 87, 28 N. E. 6 (1891); Hildreth ». Thibodeau, 186 Mass. 
83, 71 N. E. 111 (1904); McEwan v. Zimmer, 38 Mich. 765, 31 Am. Rep. 332 (1878); 
Booth v. Connecticut Mutual Life Ins. Co., 43 Mich. 299 (1880); Cocke v. Brewer, 
68 Miss. 775, 9 So. 823 (1891); State v. Blair, 238 Mo. 132, 142 S. W. 326 (1911); 
Whittier v. Wendell, 7 N. H. 257 (1834); Schwinger v. Hickok, 53 N. Y. 280 (1873); 
Bullowa v. Provident Life & Trust Co., 125 N. Y. App. Div. 545 (1908); Davidson ». 
Sharpe, 6 Ired. L. (28 N. C.) 14 (1845); Scott v. Noble, 72 Pa. 115 (1872); Price »v. 
Schaeffer, 161 Pa. 530, 29 Atl. 279 (1894); Martin v. Martin, 214 Pa. 389, 63 Atl. 
1026 (1906); Frothingham »v. Barnes, 9 R. I. 474 (1870); Miller v. Miller, 1 Bail. L. 
242 (1829); Tillinghast v. Boston, etc. Co., 39 S. C. 484, 18 S. E. 120 (1893); Skinner 
v. McDaniel, 4 Vt. 418 (1832); Miller v. Sharp, 3 Rand. 41 (1824); Hopkirk ». 
Bridges, 4 Hen. & M. 413 (1808); Don v. Lippmann, 5 Cl. & F. 1, 21 (1837); Schibsby 
v. Westenholz, L. R. 6 Q. B. 155 (1870). See, however, Butterworth v. Kinsey, 14 
Tex. 495 (1855), where suit was allowed against a non-resident not served with 
process. 
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of the judgment; and Lord Ellenborough said: ‘‘Can the Island of 
Tobago pass a law to bind the rights of the whole world? Would 
the world submit to such an assumed jurisdiction?”™ Since the 
jurisdiction of the court does not extend into the foreign country, 
and its writ is waste paper there, service of process, or what is 
service in form, on the foreigner in his own country is ineffective, 
and does not help the case.” 

Examples of this principle may be of interest. A court which 
has jurisdiction to grant a divorce cannot join with its decree a 
personal judgment for alimony against a non-resident not served 
with process.’ Where a German court issued a decree of bank- 
ruptcy against an absent defendant, it could not give a valid judg- 
ment for the unpaid balance of the debts.‘ When an action is 
brought to subject property within the state to the payment of a 
debt due from a non-resident, a personal judgment cannot be given 
for a balance unpaid;" and a fortiori if the suit as originally brought 
asked for and obtained a personal judgment against a non-resi- 
dent, this judgment is of course void, and property within the 
state cannot be taken and applied to the payment of it. A bill 
for an injunction or other personal suit in equity also requires 
personal jurisdiction, and cannot be maintained against a non- 
resident not served with process.’’ Since the defect of jurisdiction, 
as has been seen, is such that a decree rendered in the case is coram 





11 Buchanan v. Rucker, 9 East 192 (1808). 

12 Ewer v. Coffin, 1 Cush. (Mass.) 23, 48 Am. Dec. 587 (1848); Schibsby v. Westen- 
holz, L. R. 6 Q. B. 155 (1870); Permanent Building & Investment Association ». 
Hudson, 7 Queens. L. J. 23 (1896). In the latter case the court says: “The docu- 
ment served on him was only a piece of paper to which, in my opinion, he was in no 
way bound to pay attention.” 

An exception must, however, be noted to this general statement where two states 
are under the political jurisdiction of a single sovereign; he may by legislation pro- 
vide for a binding service of process in any state under his dominion. Thus by statute 
process from an English court may be legally served in the Isle of Man. Jackson ». 
Spittall, L. R. 5 C. P. 542 (1870); Vaughan v. Weldon, L. R. 10 C. P. 47 (1874). 

3 Beard v. Beard, 21 Ind. 321 (1864); Middleworth ». McDowell, 49 Ind. 386 (1875). 

“4 Kuehling v. Leberman, 2 W. N. C. 616 (1875). 

% Dearing v. Bank of Charleston, 5 Ga. 497, 48 Am. Dec. 300 (1883); Williams ». 
Preston, 3 J. J. Marsh. (Ky.) 600, 20 Am. Dec. 179 (1880); McVicker v. Beedy, 
31 Me. 314, 5o Am. Dec. 666 (1884); Arndt v. Arndt, 15 Oh. 33 (1846); Price ». 
Hickok, 39 Vt. 292 (1866). 

© Pennoyer v. Neff, 95 U. S. 714; Bartlett v. Holmes, 12 Hun (N. Y.) 398 (1877). 

17 Warlick v. Reynolds, 151 N. C. 606, 66 S. E. 657 (1910); McKinne v. Augusta, 
5 Rich. Eq. (S. C.) 55. 
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non judice, as if it had been rendered by a mere private person, 
the court cannot, by a finding of fact, make for itself a jurisdiction 
which does not really exist: its finding of fact has no judicial force.!® 
In spite of the facts found by a court, therefore, the real fact as to 
absence of the defendant from the state may be shown in another 
court to invalidate the judgment." 

Before proceeding to discuss special grounds of jurisdiction 
over persons present, it will be well to consider how far this juris- 
diction, if it exists, will be exercised by the common law. Three 
possible limitations have been urged. 

(1) Opening the courts to foreigners. It has been seen that 
in France the courts are not open to foreigners. In cases gov-. 
erned by common law, however, the courts are in general freely 
open to all persons, as well in actions between foreigners as where 
one party is a citizen.” Even the special provisions by which poor 
persons are given favors, as, for instance, where they are allowed 
to sue in forma pauperis, are extended as freely to foreigners as 
to citizens of the state." It is only in New York that any limi- 
tation has been seriously suggested, and there the limitation 
applies generally only in the case of foreign corporations.” 





18 Knowles v. Logansport Gaslight & Coke Co., 19 Wall. (U. S.) 58, 22 L.- ed. 70 
(1874). 

19 Palmer v. De Witt, 47 N. Y. 532 (1871); Western Union Tel. Co. v. Phillips, 
2 Tex. Civ. App. 608, 21 S. W. 638; s. c. 30 S. W. 494 (1893). 

20 Roberts v. Dunsmuir, 75 Cal. 203, 16 Pac. 782 (1888); Frank Simpson Fruit 
Co. v. Atchison, T. & S. F. Ry., 245 Ill. 596, 92 N. E. 524 [1910]; Levi v. Kaufman, 
12 Ind. App. 347, 39 N. E. 1045 [1895]; Barrell v. Benjamin, 15 Mass. 354 [1819] 
(semble); Roberts v. Knights, 7 Allen (Mass.) 449 (1863); Johnston v. Trade Ins. Co., 
132 Mass. 432 (1882); Cofrode v. Gartner, 79 Mich. 332, 44 N. W. 623 (1890); 
Miller v. Black, 2 Jones L. (47 N. C.) 341 (1855); Walters v. Breeder, 3 Jones L. 
(48 N. C.) 64 (1855); McDonald v. MacArthur Bros. Co., 154 N. C. 122, 69 S. E. ° 
832 (1910); Western Union Tel. Co. v. Clark, 14 Tex. Civ. App. 563, 38 S. W. 225 
(1896); American Well Works v. De Aguayo, 53 S. W. 350 (Tex. Civ. App., 1899); 
Pullman Palace Car Co. ». Arents, 28 Tex. Civ. App. 71, 66 S. W. 329 (1902). 

In a few states statutes have limited this principle. Thus by the faulty wording 
of an early statute in Kentucky it was held that while a non-resident might sue an- 
other non-resident or a citizen, he could not sue a resident alien. Lexington Mfg. 
Co. v. Dorr, 2 Litt. (Ky.) 256 (1822); Banks ». Fowler, 3 Litt. (Ky.) 332 (1823); 
Ormsby v. Lynch, Litt. Sel. Cas. (Ky.) 303 (1821). 

And in Michigan one foreign corporation may not ordinarily sue another on a 
foreign contract. National Coal Co. v. Cincinnati G. C. C. & M. Co., 131 N. W. 
58c (Mich., 1911). 

1 Lisenbee v. Holt, 1 Sneed (Tenn.) 42 (1853). 

2 No effort will be made here to examine and classify the New York cases. The 
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(2) Proceeding on a foreign cause of action. Thefe was great 
difficulty in England, owing to’ the form of proceeding in the 
middle ages, in the way of opening the courts to a foreign cause of 
action. The jury on which the courts must rely for information 
of facts was originally, as is well known, summoned from the 
vicinage, in order to give information of facts known to them;* 
and since the writ would not run to summon a jury:or witness from 
abroad it was theoretically impossible to prove foreign facts. As 
‘ early as the year 1282 an offer was made to bring a foreign dispute 
before the English courts.” 


“The Florentine and many other Italian merchants obtained and 
enjoyed very many franchises and privileges in this kingdom. And at 
this time there were two factions or parties in Florence, to wit, Guelphs 
and Gibelines. Of these the Guelphs eventually were victorious and 
expelled the Gibelines from the city; and they destroyed the house of a 
certain Hugh le Pape, a merchant domiciled in this kingdom. This 
Hugh prayed our Lord the King that the Italian merchant should make 
compensation to him for this. The King deputed for this purpose two 
judges, to take inquisition as above. The said foreign merchants having 
been brought together they took inquisition as above. And though 
before one of those justices it was adjudged that said merchants should 
satisfy said Hugh for the damages suffered by the destruction of his 
house, it was brought before our Lord the King by writ of certiorari, 
and error was found in these words: because it is not the custom of 
England that any one should answer in the Kingdom of England for 
any trespass committed abroad in time of war or otherwise. It is ad- 
judged that the whole proceeding and judgment is annulled, etc.” 


Fora similar reason there was at first thought to be an insuperable 
objection to a foreign corporation bringing suit in England, namely, 
that there was no way of proving the proper record of its incorpora- 
tion. These difficulties disappeared as soon as evidence was pre- 





most important decisions are the following: Gardner v. Thomas, 14 Johns. (N. Y.) 
134 (1817) '; Otis v. Wakeman,1 Hill (N. Y.) 604 (1841); Robinson v. Oceanic Steam 
Navigation Co., 112 N. Y. 315, 19 N. E. 625 (1889); Burdick v. Freeman, 120 N. Y. 
420, 24 N. E. 949 (1890); Latourette v. Clarke, 45 Barb. (N. Y.) 327, 30 How. Pr. 242 
(1865); Reed v. Chilson, 16 N. Y. Supp. 744 (1891); Hatfield v. Sisson, 28 Misc. 255, 
59 N. Y. Supp. 73 (1899); Anglo-American Provision Co. v. Davis Provision Co., 
50 N. Y. App. Div. 273, 63 N. Y. Supp. 987 (1900); Collard ». Beach, 93 N. Y. App. 
Div. 339, 87 N. Y. Supp. 884 (1904). 

% Thayer, Preliminary Treatise on Evidence, go e¢ seg. 

* Abbrev. Placit. 201 (M. 9 & 10 Ed. I.). 
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sented to the jury by the testimony of witnesses, or by copies of 
documents. A foreign corporation was eventually allowed to sue 
upon proving its incorporation by means of a document.” But 
another difficulty lay in the way of the exercise by the English 
courts of jurisdiction to redress foreign wrongs. In its origin the 
jurisdiction of the king’s courts in personal-actions, as has already 
been noticed, was based upon the commission of a breach of the 
king’s peace; and as this was a jurisdictional fact, the tort, includ- 
ing the breach of the peace, must be laid as occurring at some place 
within the kingdom. When the new action on the case came into 
existence the same form of allegation naturally continued. 

The difficulty caused by the form of allegation in the pleadings 
was finally surmounted by a fiction: namely, by laying a fictitious 
venue at some place within the kingdom; and this fictitious allega- 
tion of venue was not allowed to be disputed. In the first reported 
case of action for a foreign tort the wrong was committed in the 
island of Minorca; and the venue was laid “‘at Minorca, to wit at 
London aforesaid in the Parish of St. Mary le Bow in the Ward 
of Cheap.” From this time it became possible to sue in England 
for a foreign tort or breach of contract. The right to sue upon a 
foreign cause of action was recognized earlier in this country than 
in England. In 1648 the General Court of the Colony of Massa- 
chusetts Bay allowed suit for a battery committed in England, 
“Because a personall action follows the person & from the person 
onely the cause of the action ariseth.”*” As a result of this principle 
it is generally true to-day that personal action may, be brought in 
any place.”* 





% Dutch West India Co. v. Van Moses, 1 Stra. 612 (1724); in error, Henriques 2. 
Dutch West India Co., 2 Ld. Raym. 1532 (1728). In the latter report the reporter 
says that “upon the trial Lord Chancellor King told me he made the plaintiffs give 
in evidence the proper instruments whereby by the law of Holland they were effect- 
ually created a corporation there.” 

% Mostyn v. Fabrigas, Cowp. 161 (1774). 

27 2 Mass. Colon. Rec. 255. 

8 Foreign Contract: Levi v. Kaufman, 12 Ind. App. 347, 39 N. E. 1045 (1895); 
Johnston »v. Trade Ins. Co., 132 Mass. 432 (1882); Smith v. Crocker, 14 N. Y. App. 
Div. 245 (1897); American Well Works v. De Aguayo, 53 S. W. 350 (Tex. Civ. App. 
1899). 

Foreign Tort: Mitchell v. Harmony, 13 How. (U. S.) 115, 14 L. ed. 75 (1851); 
Roberts ». Dunsmuir, 75°Cal. 203, 16 Pac. 782 (1888); Fruit Co. v. Railroad Co., 245 
Ill. 596, 92 N. E. 524 (1910); Bershears v. Distilling Co., 80 Kan. 194, ror Pac. 
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These ordinary personal actions in which suit can be brought 
anywhere are the so-called transitory actions. A class of personal 
actions however, called local, are not allowed outside the place 
where the cause of action arose. The principal action of this class 
is an action for trespass on land. The doctrine is firmly established 
in England that no suit can be brought outside the state where the 
wrong occurred for any tort which might result in the setting up 
of title to land; because, as the court says, the court could not 
make a declaration of title to foreign land, and should therefore 
not award damages for the trespass.”* This decision is followed 
in most of the states in this country,*° although vigorous dissent 
from it has been expressed in Minnesota.*! 

It seems to the writer that reasons both of theory and of con- 
venience are in accordance with the Minnesota decision. The 
action is one for damages. The judgment in it can by no possi- 
bility, as the English court appears to fear, result in affecting the 
title of the land, even as between the parties; since the injury 
alleged is only to the actual possession, and judgment for the plain- 
tiffs, or even satisfaction of that judgment, could by no possi- 
bility, even if the land were within the jurisdiction, affect the title 
to it, even between the parties. If indeed title in the defendant 











1011 (1909); Watts ». Thomas, 2 Bibb (Ky.) 458 (1811); Mason v. Warner, 31 Mo. 
508 (1862); Henry v. Sargent, 13 N. H. 321 (1843); Ackerson v. Erie R. Co., 31 N. 
J. L. 309 (1865); Lister ». Wright, 2 Hill (N. Y.) 320 (1842); Hatfield v. Sisson, 28 
Misc. 255, 59 N. Y. Supp. 73 (1899); Western Union Tel. Co. ». Phillips, 2 Tex. Civ. 
App. 608, 21 S. W. 638, s. c. 30 S. W. 494 (1893); Western Union Tel. Co. v. Clark, 
14 Tex. .Civ. App. 563, 38 S. W. 225 (1896); Pacific Co. v. Allen, 48 Tex. Civ. App. 
66, 106 S. W. 441 (1907); Banco Minero v. Ross (Tex. Civ. App.), 138 S. W. 224 (1911). 

29 British South Africa Co. ». Companhia de Mocambique, [1893] A. C. 602. It 
is on this ground that the otherwise unaccountable decision of Matthaei v. Galitzin, 
L. R. 18 Eq. 340 (1874), must be rested. Dicey, Conflict of Laws, § 216. 

80 Eachus v. Trustees, 17 Ill. 534 (1856); Indiana, B. & W. Ry. v. Foster, 107 Ind. 
430, 8 N. E. 264 (1886); De Breuil ». Pennsylvania Co., 130 Ind. 137, 29 N. E. go9 
(1891); Allin ». Connecticut R. L. Co., 150 Mass. 560, 23 N. E. 581 (1890); Doherty >. 
Cement Co., 72 N. J. L. 315, 65 Atl. 508 (1905); Dodge v. Colby, 108 N. Y. 445, 
15 N. E. 703 (1888); Sentenis v. Ladew, 140 N. Y. 463, 35 N. E. 650 (1893); Niles ». 
Howe, 57 Vt. 388 (1885); Bettys ». Milwaukee & S. P. Ry., 37 Wis. 323 (1875). 

In McGonigle v. Atchison, 33 Kan. 726, 7 Pac. 550 (1885), it was held that suit may be 
brought in Kansas for sand severed in Missouri and brought into Kansas; for trespass 
quare clausum may be waived and the action brought as a transitory action of trover. 

31 Little v. Chicago, S. P. M. & O. Ry., 65 Minn. 48, 67 N. W. 846 (1806). Fol- 
lowed in the United States court for the District of Minnesota: Peyton 2. Desmond, 
129 Fed. 1 (1904). 
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were set up by way of confession and avoidance and were denied 
by the plaintiff, and judgment proceeded upon that issue, the title 
as between the parties might be affected, but merely by way, of res 
judicata; and if the land were foreign land the judgment would be 
ineffective even to this extent. The determination of the foreign 
title for the purposes of this suit would be merely the incidental 
determination of a fact such as the courts are every day compelled 
to make. On the other hand, if no redress is given it would always 
be possible for an ill-disposed person trespassing upon land, either 
by directing a destructive force upon the !and from outside the 
jurisdiction, or by personally trespassing and leaving the jurisdic- 
tion, to do his harm with absolute impunity. This exception, 
therefore, grafted as it is on the sound general principle, seems 
unfortunate. 

(3) The jurisdiction of a court of equity is, at common law, 
generally exercised only in personam. So far as jurisdiction in the 
international sense is concerned, the court may act upon any per- 
son whom it finds within the territory of its sovereign; but although 
in such cases there is international jurisdiction it does not neces- 

' sarily follow that the court will exercise its jurisdiction. While 
equity has large powers to direct the conduct of parties it would 
seem clear that it should refrain from ordering actions to be done 
in a foreign country. If a court of equity, for instance, should 
order a man to do an act in another state, and when he went about 
to do it the act proved to be forbidden by the sovereign of that 
state, a condition of affairs would arise which the law could not 
contemplate with satisfaction. The defendant must either obey 
the court, act, and commit an offense against the territorial sover- 
eign, or in obeying the law of the territorial sovereign must violate 
the decree. The unfortunate predicament of such a man is illus- 
trated by the case of Langford v. Langford.” In that case the 
defendant had charged his Irish estates in favor of the plaintiff; 
but it was claimed that there were prior incumbrances. The Master 
of the Rolls got jurisdiction over the person of the defendant 
and ordered a receiver for the Irish estates; and the tenants were 
served with a notice to pay the rents to this receiver. The defend- 
ant, after giving his Irish solicitor notice of the order of the court, 





% Langford v. Langford, 5 L. J. n. s. Ch. 60 (1835). See also In re Maudslay, 
[1900] 1 Ch. 602. 
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directed him to oppose the receiver’s receiving the rents as far as 
the law would permit. The English receiver was unable to obtain 
payment of the rents; and it was assumed that under the Irish 
law the rents should have been paid to the defendant’s agent, and 
not to the receiver. The court held that the defendant was in con- 
tempt;. and thus stamped it as contempt of the English courts to 
direct his solicitor in Ireland to obey the law of Ireland. This is 
surely an unfortunate position for the English court of equity to 
take. It may be urged that the defendant should either have 
given no direction to his agent, or at least have directed him to 
permit the receiver to receive the rents so far as the law would 
permit. But this removes the difficulty only a step. To suffer 
the receiver to take the rents without interference would have 
enabled the English court to dispose of Irish property without 
securing a conveyance from the owner. The court might of course 
have required the defendant to execute a lease to the receiver; but 
the latter must then contend with the prior incumbrancers. 

A better view is usually taken by the courts. According to the 
generally accepted doctrine a court of equity will order no act, 
even a ministerial act, to be done outside the territory over which 
the court has power;® nor will it do any act to interfere with the 
title to foreign land.** Of course a defendant within the control 
of the court may be enjoined from doing any act anywhere in the 
world, since he may obey the court without leaving the jurisdiction 
or in any way subjecting himself to the laws of other countries.® 





3 Soa court of equity may not order the abatement of a foreign nuisance: People 2. 
Central R. Co., 42 N. Y. 283 (1870). Nor grant specific performance of a contract to 
dig a ditch in a foreign state. Port Royal R. Co. v. Hammond, 58 Ga. 523 (1877). 
Nor declare a deed of foreign land void. Carpenter v. Strange, 141 U.S. 87 (1891); 
State v. Grimm, 148 S. W. 868 (Mo., 1912); Davis v. Headley, 22 N. J. Eq. 115 (1871). 
But see Commonwealth v. Levy, 23 Gratt. (Va.) 21 (1873). 

So a court cannot by mandamus compel the operation of a foreign railroad. 
People et rel. Van Dyke v. Colorado Central R. Co., 42 Fed. 638 (1890). 

* Watkins v. Holman, 16 Pet. (U. S.) 25 (1842); Lynde »v. Columbus, C. & I. C. 
Ry., 57 Fed. 993 (1893); White v..White, 7 Gill & J. (Md.) 208 (1835); Sutton ». 
Archer, 93 Miss. 603, 46 So. 705 (1908); Johnson v. Kimbro, 3 Head (Tenn.) 557 (1859); 
Gibson v. Burgess, 82 Va. 650 (1886). But see Dunlap v. Byers, 110 Mich. 109, 67 
N. W. 1067 (1896); Wood v. Warner, 15 N. J. Eq. 81 (1862). 

% Philadelphia Co. v. Stimson, 223 U. S. 605 (1912); Western Union Tel. Co. 2. 
Pittsburg, C. C. & S. L. Ry., 137 Fed. 435 (1905); Alexander v. Tolleston Club, 110 
Ill. 65 (1884); Burk v. Simonson, 104 Ind. 173, 2 N. E. 309 (1885), 3 N. E. 826 (1885); 
Frank v. Peyton, 82 Ky. 150 (1884); French v. Maguire, 55 How. Pr. (N. Y.) 471 
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But he cannot be called upon to do a positive act abroad. It is 
for this reason that while a court of equity will ordinarily decree 
the specific performance of a contract to convey foreign land, since 
the decree is simply that the defendant execute a deed of the land, 
which he may do within the territory of the court,** and may for 
the same reason compel him to account for the proceeds of foreign‘ 
land,*’ a bill for a conveyance will not be entertained where the 
only method of conveying the foreign land is by the doing of some’ 
act within the territory where the land lies; as, for instance, if the 
title can be conveyed only by entry upon the local register.** 

While these principles have been generally accepted by common- 
law courts a few late cases decided under somewhat aggravating 
circumstances appear to have departed from them, or at least to 
tend to a widening of the jurisdiction of equity. 

The first of these cases were the Salton Sea Cases.*® The facts, as 
stated in a previous number of this Review," were as follows: 


“The defendant constructed a canal conveying the waters of the Colorado 
River by means of an intake situated in Mexico. An accumulation of © 
water resulted within the territory of Arizona which damaged the plain- 
tiff’s property situated therein.” 


An injunction was issued against diverting water from the river, 
except on certain conditions; among which were provisions regulat- 





(1878); Gibson ». American Loan & Trust Co., 58 Hun (N. Y.) 443, 12 N. Y. Supp. 
444 (1890). See Atlantic & Pacific Tel. Co. v. Baltimore & Ohio R. Co., 46 N. Y. 
Super. Ct. 377 (1880). 

% Massie v. Watts, 6 Cranch (U. S.) 148 (1810); Guild . Guild, 16 Ala. 121 (1849); 
Lamkin v. Lovell, 58 So. 258 (Ala., 1912); McGee v. Sweeney, 84 Cal. 100, 23 Pac. 1117 
(1890); Cloud v. Greasley, 125 Ill. 313, 17 N. E. 826 (1888); Reed v. Reed, 75 Me. 264 
(1883); Brown v. Desmond, too Mass. 267 (1868); Vreeland v. Vreeland, 49 N. J. Eq. 
322, 24 Atl. 551 (1892); Gardner v. Ogden, 22 N. Y. 327 (1860); Joy v. Midland State 
Bank, 26 S. D. 244, 128 N. W. 147 (1910); Guerrant v. Fowler, 1 Hen. & M. 5 (1806); 
Poindexter v. Burwell, 82 Va. 507 (1886); Penn v. Lord Baltimore, 1 Ves. Sr. 444 
(1750). 

So a bill will lie against a mortgagee in trust to compel him to exercise his power of 
sale in foreign land. Mead v. N. Y. H. & N. R. Co., 45 Conn. 199 (1877); Eaton 2. 
McCall, 86 Me. 346, 29 Atl. 1103 (1894); Union Trust Co. v. Olmsted, 102 N. Y. 729, 
7 N. E. 822 (1886). 

87 Edwards »v. Ballard, 14 La. Ann. 362 (1859). 

38 Waterhouse ». Stansfield, 10 Hare 254 (1852). 

39 172 Fed. 792 (1909). 

40 23 Harv. L. REV. 400; and see a criticism of the cases, tbid. 390. See this note 
for an excellent discussion of the questions here under discussion. 
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ing the flow. In order to obey the injunction it was clear that the 
defendant must change his gates in Mexico; but this was held no 
objection. The court said: 


“Why may not a court restrain a party over whom it has jurisdiction 
from injuring property within its jurisdiction? How does it affect the 
‘question of jurisdiction or venue to say that the party on whom the 
court may act may find it necessary to do things outside the jurisdiction 
of the court in order tocomply with the order of thecourt? May this not 
often happen, and would it not happen oftener, if it were determined 
that such an excuse was sufficient to defeat the jurisdiction of the court?” 


The case seems rightly decided on the facts; and it is no real exten- 
sion of principle. The relief asked is an injunction; and, as has 
been seen, an injunction may always be granted against doing an act 
abroad. Here the act abroad injures land within the jurisdiction 
of the court, and the act is therefore tortious by our law. If in 
such a case the defendant has by his wrongful conduct put himself 
into a position where he cannot refrain from further tort, except 
by doing some act abroad, it is his own affair; the court merely 
enjoins the continuance of the tort. 

The other case is similar. The defendants were, by works out- 
side Nevada, wrongfully diverting water from a stream in Nevada. 
The plaintiff, who was injured by the diversion, brought suit for 
an injunction against the diversion. The defendant thereupon 
brought suit in California to quiet his title to the water; and the 
plaintiff then brought the present suit to enjoin the California suit. 
The Supreme Court upheld an injunction." The relief prayed for 
was merely an injunction. Obedience to injunction in the original 
suit would, to be sure, have required alteration in works in Cali- 
fornia; but the same reasoning applies as in the Salton Sea Cases. 
The defendant has put himself in such a position that he must con- 
tinue to commit a tort in Nevada or else do the act in the other 
state. These decisions appear to involve no clear violation of 
principle. But it must be confessed that the federal courts show 
a tendency to transcend state lines in the exercise of equity 
jurisdiction. 

No excuse, however, can be found for an unwarranted departure 
from principle in a recent New Jersey case. The New Jersey 





“ Rickey L. & C. Co. ». Miller, 218 U. S. 258 (1910.) 
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court, being the court of the wife’s domicile, on the ground of having 
jurisdiction for divorce, and as a step in a bill for divorce brought 
by the wife, enjoined the non-resident husband against procuring 
a divorce in North Dakota, and served the injunction by publi- 
cation. On his disobedience, it ordered him to try to induce the 
North Dakota court to set aside the decree of divorce it had 
granted him.” 

Returning now to the general exercise of personal jurisdiction, 
let us examine cases where special jurisdiction may be claimed over 
a person not actually within the territory. 

(A) Domicile. It seems to be pretty clear that every person 
domiciled within a territory is subject, so long as this domicile 
continues, to the jurisdiction of his sovereign, and therefore is 
personally subject to the courts of the sovereign. This is recog- 
nized in the common practice of permitting service of process at 
the last and usual place of abode of a defendant. In the leading 
case a person domiciled in Scotland was absent in Australia, and 
according to the Scotch law was served with process by proclama- 
tion at the Market Cross of Edinburgh and at the pier and shore 
of Leith. It was held that by this process the Scotch court ob- 
tained complete personal jurisdiction over him.* This principle 
has been generally, though not universally, accepted in America.“ 
If the sovereign of domicile has this power, it would seem a fortiori 
that the sovereign of allegiance would equally have such power; 
and it is believed that this is the case. 

(B) Cause of action arising within the territory. There is a con- 
siderable body of authority to the effect that a defendant is per- 
sonally subject to the jurisdiction of the courts of a state within 
which he committed a tort, or made or broke a contract. When 
carefully examined it would appear that all these suggestions are 





“ Kempson v. Kempson, 63 N. J. Eq. 783 (1902). The lack of personal jurisdiction 
over the husband in the original proceeding will be noted. The opposite decision was 
reached in a California case: De la Montanya v. De la Montanya, 112 Cal. ror, 44 Pac. 
345 (1896), where there was no difficulty of jurisdiction, because the absent spouse 
was still a citizen. See a learned note to the decision, 53 Am. St. Rep. 165. 

* Douglas v. Forrest, 4 Bing: 686 (1828). Acc. Cowan v. Braidwood, 1 M. & G. 882 
(1840). ; 

“ Glover ». Glover, 18 Ala. 367 (1850); Henderson 2. Staniford, 105 Mass. 504 
(1870); Hunt v. Hunt, 72 N. Y. 217 (1878); Frothingham »v. Barnes, 9 R. I. 474 (1870) 
(semble). Conira, Smith v. Grady, 68 Wis. 215 (1887). 
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merely dicta. The question finally arose for actual decision in 

England in the interesting case of Sirdar Gurdyal Singh v. Rajah 

of Faridkote.” In that case the defendant had acted as treasurer . 
of one of the independent Indian sovereigns. While acting as 

treasurer, it was claimed, he embezzled-funds of the state. Having 

left the state, of which he was not a citizen, he had been sued in 

absentem in the native court, and judgment had been obtained 

against him. Suit was brought on this judgment in a colonial 

court, and on appeal the Judicial Committee of the Privy Council 

held that: 


“No territorial legislation can give jurisdiction which any foreign ' 
court ought to recognize against foreigners who owe no allegiance ee} 
obedience to the power which so legislates.” 





(C) Property within the jurisdiction. It has been intimated, 
particularly in the earlier cases, that the mere presence of property 
of a defendant within the jurisdiction of the court gives the court 
power to issue a personal judgment against him; the reason 
alleged being, that by placing his property within the care of 
the sovereign the defendant thereby has subjected himself to the 
courts of the sovereign. In most cases where this intimation is 
made the court probably meant no more than that the property 
was thereby subjected to the decree of the courts: a doctrine which 
will be examined in a later article. If more than that was intended 
by the intimations, they have been thoroughly discredited by later 
authority; and it may now be said without question that no one 
is personally subject to the jurisdiction of a court merely because 

‘he owns property within the territory of the court." 

(D) Consent. Consent is the principal ground of jurisdiction 
ever an absent party, and it is in general a sufficient ground. 
Such consent must of course be actual. No inference or presump- 
tion contrary to actual fact, such as a presumption of law, or any 

fictitious rule of a particular law finding consent, if consent does 
1 not actually exist, can give a court power over a person not other- 





[1894] A. C. 670. 

Penn v. Evans, 28 La. Ann. 576 (1876); Ewer v. Coffin, 1 Cush. (Mass.) 23, 48 
Am. Dec. 587 (1848) (semble); Johnson v. Herbert, 45 Tex. 304 (1876). 

47 Pennoyer v. Neff, 95 U. S. 714 (1877); McVicker v. Beedy, 31 Me. 314, so Am. 
Dec. 666 (1850); and cases cited ante, note 15. 
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wise within its jurisdiction. . In every case, therefore, it will be 
necessary to find actual consent to found jurisdiction. 

The commonest instance of such consent is the voluntary ap- 
pearance of the party. Thus if a defendant gets actual knowledge 
of the pendency of the suit against him and employs counsel to 
enter his appearance, he will be bound by the result of the suit;* 
a fortiori, if he enters a general demurrer, answer, or motion to 
dismiss on the merits.*® 

This is true even though his appearance was entered through a 
mistake of law as to his rights, or under the decree of a court which 
in fact had no power to make such a decree. The appearance 
must of course be an appearance to litigate the subject matter. 
A mere special appearance by counsel to deny the jurisdiction is 
not a consent to the jurisdiction.” 

Will “‘acceptance of service” of the writ, made outside the 
jurisdiction of the court, constitute consent to the jurisdiction? 
In one meagerly reported case it was held that it would.” In 
another case the court held otherwise, on the ground that such 
acceptance merely constituted acknowledgment of notice, and 
since the process was void this amounted to nothing.* It would 
seem that the case should not be determined by any technicality 
as to the nature of the process, but by an inquiry as to the 
actual intention with which the acceptance was made. 

As the appearance of a defendant gives the court jurisdiction 
to enter a decree against him, so also the appearance of a plaintiff 
gives the court jurisdiction to pass not merely upon his own demand, 
but upon any cross demand of the defendant which may be con- 





48 National Coal Co. v. Cincinnati G. C. C. & M. Co., 131 N. W. 580 (Mich., 1911); 
McCormick ». Pennsylvania Central R. Co., 49 N. Y. 303 (1872); Shumate ». Har 
bin, 35 S. C. 521, 15 S. E. 270 (1892); Banco Minero v. Ross, 138 S. W. 224 (1911). 

4 State v. District Court, 40 Mont. 359, 106 Pac. 1098 (1910) (motion for time to 
answer); Stone v. Union Pacific R. Co., 32 Utah 185, 89 Pac. 715 (1907) (demurrer 
and answer). In Georgia the filing of a bond to dissolve a garnishment does not 
amount to consent to the jurisdiction. Henry v. Lennox-Haldeman Co., 116 Ga. 9, 
42 S. E. 383 (1902); Beasley v. Lennox-Haldeman Co., 116 Ga. 13, 42 S. E. 385 
(1901). 

50 See Howell v. Gordon, 40 Ga. 302 (1869). 

5t Gray v. Hawes, 8 Cal. 562 (1857); German Bank v. American Fire Ins. Co., 83 
Ta. 491, 50 N. W. 53 (18091); Wright v. Boynton, 3 N. H. 9 (1858). 

58 People’s, etc. Association v. Mayfield, 42 S. C. 424, 2@S. E. 290 (1894). 

§ Scott v. Noble, 72 Pa. St. 115, 13 Am. Rep. 663 (1872). 
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sidered legitimately to form part of the same subject matter. 
This principle has been carried to such an extent that a foreign 
sovereign who cannot under any circumstances be made a party 
against his will may nevertheless be subjected to any cross suit of 
the sort described as well as to incidental orders during the progress 
of the proceedings.” 


If jurisdiction has once been obtained over a defendant, subse-_ 
quent removal out of the territory will not deprive the court of 


the power already obtained.® If the defendant has become sub- 
ject to the court, he continues so subject in all process arising out 
of the litigation, such as appeals, writs of error, and all subsequent 
proceedings in the suit.*” 

Consent to the jurisdiction in the first instance means consent 
to everything that legitimately arises out of the claim originally 
made. It is not, however, a consent to submit to the jurisdiction as 
to matters newly brought into the litigation subsequently to the 
consent given. For this reason no judgment can be given against 
an absent party which is not responsive to the declaration, or other 
statement of claim of which he has had notice.** 

A curious case arose in Ohio. An Ohio defendant had appeared 
by counsel in Arkansas before the outbreak of the Civil War; and 
after the war broke out a judgment was rendered against him. The 
court held that this judgment was not binding. The court of the 
seceding state was not the body to whose jurisdiction he had con- 
sented; and the continued appearance of counsel did not bind 
him by a new consent, since counsel’s authority to represent him 
was revoked by the war.*® 

Not only may the defendant consent to the jurisdiction by ap- 
pearance after litigation has begun: he may also submit to the 





4 Ar: wright Mills v. Aultman & Taylor Machinery Co., 128 Fed. 195 (1904); Aldrich 
v. Blatchford, 175 Mass. 369, 56 N. E. 700 (1900). 

5 Prioleau v. United States, L. R. 2 Eq. 659 (1866). 

56 Carter v. Mutual Life Ins. Co., 10 Hawaii 559 (1895); Traders’ Mutual Life Ins. 
Co. v. Humphrey, 207 Ill. 540, 69 N. E. 875 (1904). 

57 Fitzsimmons v. Johnson, 90 Tenn. 416, 17 S. W. 100 (1891). See also Weaver ». 
Boggs, 38 Md. 255 (1873). One who has entered into a recognizance in court, being 
already subject to the jurisdiction, is subject to the issuance of process upon the 
forfeited recognizance without further service. Elsasser v. Haines, 52 N. J. L. 10, 
18 Atl. rog5 (1889). 

58 Shields v. Coleman, 157 U. S. 168 (1894). 

59 Pennywit v. Foote, 27 Oh. St. 600, 22 Am. Rep. 340 (1875). 
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jurisdiction in advance. Thus it is possible to agree that all matters 
arising out of a contract may be tried in a particular court. This 
is the case where the defendant signs what is called a judgment 
note; that is, a note in which he expressly consents that an attorney 
may confess judgment in his name in any court.” Such consent, 
however, thus given in advance, must be exactly followed. So where 
the maker of a bond authorized ‘‘any attorney of any court of 
record in the State of New York or any other State” to confess 
judgment against him, it was held that'a judgment confessed by 
the prothonotary of a Pennsylvania court did not bind him, though 
the law of Pennsylvania authorized that officer to confess judg- 
ment upon such instruments. He was not authorized by the exact 
language of the bond, and his act therefore did not bind the 
maker.” 

The question of consent to the jurisdiction of a court arises with 
respect to provisions of law, or to clauses in the articles of agree- 
ment of an association, to the effect that any member of the asso- 
ciation may be sued at the domicile of the association. It is to be 
remembered that here, as everywhere, no provision of law can 
extend jurisdiction over the party, but his own consent is necessary; 
and we must find this consent in fact, if he is to be held. If the pro- 
vision submitting the members of the association to the jurisdic- 
tion of a particular court is contained in the articles of association, 
so that in asking to be a member of the association he must neces- 
sarily have accepted this among the other provisions of the articles, 
we may fairly say that he has consented to the jurisdiction of the 
court as the articles clearly provide. If, however, the provision is 
simply a provision of the general laws of the country in which the 
association has been created, it is more difficult, if not impossible, 
to find such actual consent. The party knows that he is agreeing 
to articles of association, and therefore does in fact assent to 
them, even though he may choose to remain in ignorance of their 
particular provisions. This, however, cannot be said of his mental 
attitude toward the general laws of the foreign state which has 





60 Mittenthal v. Mascagni, 183 Mass. 19, 66 N. E. 425 (1903). 

61 Snyder v. Critchfield, 44 Neb. 66, 62 N. W. 306 (1895); Teel v. Yost, 128 N. Y. 
387, 28 N. E. 353 (1891). ; 

® Grover & Baker Sewing Machine Co. v. Radcliffe, 137 U. S. 287 (1890). Acc. 
First Nat. Bank v. Cunningham, 48 Fed. 510 (1891). 
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chartered the association. While in a technical or fictitious sense 
these laws may be said to be incorporated in the articles of associa- 
tion, this is not true in fact; and unless a member happens to know 
that membership in the association does, according to the law form- 
ing it, involve a submission to the jurisdiction of a particular court, 
it is hardly possible to find an express consent to such jurisdiction. 
The English courts seem to be correct, therefore, in distinguishing 
between an assent to jurisdiction contained in the articles of 
association and a fictitious a required by the general law of 
the incorporating company.™ 
Joseph Henry Beale. 


Harvarp Law ScHOOL. 





® Vallee v. Dumergue, 4 Exch. 290 (1849); Bank of Australasia v. Harding, 9 C. B. 
661 (1850); Bank of Australasia v. Nias, 16 Q. B. 717 (1851); Copin ». Adamson, 
L. R. 9 Ex. 345 (1874). 
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THE ADMINISTRATION OF JUSTICE IN THE 
MODERN CITY. 


I. 


| | Ph most practical purposes, American legal and judicial his- 
. tory begins after the Revolution. The administration of 
justice in colonial America was at first executive and legislative.' 
A remnant of the former still exists in the judicial functions of 
mayors in some jurisdictions. The latter persisted a long time. 
Legislative divorces were granted in New York after the Revolu- 
tion? and were known in Connecticut, Maryland,* and Rhode 
Island® in the nineteenth century. Pennsylvania did not do 
away with them till 1874,° and the legislature of Alabama attempted 
to grant a divorce as late as 1888.’ During the Revolution and 
even later it was the practice in some states to obtain a new trial 
by legislative act after final judgment.® The legislature of Rhode 
Island exercised jurisdiction in insolvency until 1832, and appel- 
late jurisdiction till 1857.9 The senate and the superior judges 

































1 “Tn all the Colonies the General Assembly or Legislature at first constituted 
the sole court of law; later the Governor and his Deputies or Assistants; and in 
many Colonies it was not until half a century after settlement that separate and 
independent courts were instituted.” Warren, History of the American Bar, 1. 
“ All causes of marriage, divorce and alimony, and all appeals from the judges of 
i probate shall be heard and determined by the Governor and Council until the 
|| legislature shall by law make other provision.” Mass. Const., 1780, Pt. II, ch. 3, 
if art. 5. 

2 2 Kent, Commentaries, 97. 

3 Starr v. Pease, 8 Conn. 541 (1831). 

4 Crane v. Meginnis, 1 Gill & J. 474 (1829). 

5 The legislature of Rhode Island entertained applications for divorce till 1852. 
Eaton, Development of the Judicial System in Rhode Island, 14 Yale L. J. 148, 153. 
| 6 Cronise v. Cronise, 54 Pa. St. 255 (1867). In 1873, the last year in which this 

jurisdiction was exercised, eighteen private divorce acts were passed. Loyd, Early 
Courts of Pennsylvania, 102. ' 
al 7 Jones v. Jones, 95 Ala. 443 (1891). 
i | 8 Plumer, Life of Wm. Plumer, 170; Warren, History of the American Bar, 136. 
In Merrill ». Sherburne, 1 N. H. 199, 216 (1818), four cases of legislative granting 
of new trials between 1791 and 1817 are referred to. 

® Eaton, Development of the Judicial System in Rhode Island, 14 Yale L. J. 148, 

150-153. 
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constituted the court of errors and appeals in New York until 
1846.!° Moreover, with a few conspicuous exceptions, the courts, 
prior toand for some time after the Revolution, were made up largely 
of untrained magistrates who administered justice according to 
their common sense and the light of nature, with some guidance 
from legislation.“ Of the three justices of the Superior Court of 
New Hampshire after independence, one was a clergyman and 
another a physician.” A judge of the highest court of Rhode 
Island from 1814 to 1818 was a blacksmith, and the Chief Justice 
of that state from 1819 to 1826 was a farmer.” When James 
Kent went upon the bench in New York in 1798 he could say 
with entire truth 


“There were no reports or state precedents. The opinions from the 
bench were delivered ore tenus. We had no law of our own and nobody 
knew what [the law] was.” 


Our judicial organization, then, and the great body of our 
American common law are the work of the last quarter of the 
eighteenth century and the first half of the nineteenth century. 
On the other hand our great cities and the social and legal problems 
to which they give rise are of the last half of the nineteenth cen- 
tury, and indeed the pressing problems do not become acute until 
the last quarter of that century. Our largest city now contains 
in three hundred and twenty-six square miles a larger and infi- 
nitely more varied population than the whole thirteen states when 
the federal judicial organization, which has so generally served as 
a model, was adopted. But New York City did not attain a 
population of one million until about 1880; and questions of sani- 
tation and housing were first urged after the Civil War. Such 
commonwealths as the states west of the Missouri, each of which, 
with a population not much exceeding a million, occupies an area 





10 N. Y. Const., 1777, Art. 32; N. Y. Const., 1821, Art. 5, § 1. 

11 “Tn all the Colonies the courts were composed of laymen, with the possible ex- 
ception of the Chief Justice. It was not until the era of the War of the Revolution 
that it was deemed necessary or even advisable to have judges learned in the law.” 
Warren, History of the American Bar, 1. 

2 Corning, The Highest Courts of Law in New Hampshire, 2 Green Bag, 460, 470. 

3 Edwards, The Supreme Court of Rhode Island, 2 Green Bag, 525, 532-533. 

4 Memoirs of Chancellor Kent, 289. “In none of the Colonies were there any 
published reports of decided cases prior to the Revolution.” Warren, History of 
the American Bar, 2. 
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about two-thirds as great as the German empire, represent more 
nearly the conditions for which the American judicial organiza- 
tion was developed and for which the common law of England 
was made over into a law for America. 

Hence, to understand the administration of justice in American 
cities at the end of the nineteenth century we must first perceive 
the problems of administration of justice in a homogeneous pioneer 
or rural community of the first half of the nineteenth century and 
the difficulties with which lawyers and jurists had to contend in 
meeting those problems. Next we must perceive the problems of 
administration of justice in a modern urban community, and the 
difficulties involved in meeting these problems with the legal and 
judicial machinery that has come down to us. These things 
comprehended, it may be possible to suggest the lines along which 
improvement should be sought and the means of improvement 
which are available. 

Accordingly we may turn first to the problems of administration 
of justice in the homogeneous pioneer or rural community of the 
first half of the nineteenth century. These problems were three: 
(1) to work out a system of principles and rules, adapted to Amer- 
ica, on the basis of the common law of England, (2) to decentralize 
the administration of justice so as to bring justice to every man’s 
door, and (3) by making over the English criminal law and crim- 
inal procedure to devise means to restrain the occasional criminal 
and the criminal of passion in a homogeneous community, of a 
vigorous pioneer race, restrained already for the most part by 
deep religious conviction and strict moral training. 

Chief of these problems was the one first named, the problem 
of working out a system of principles and rules adapted to America. 
In a rude pioneer community the main point is to keep the peace. 
Tribunals with power to enforce their judgments are the most 
pressing need.” This stage had been gone through with prior to 
the Revolution. In the next stage, as wealth increases, commerce 
develops, and society becomes more complex, the social interests 
in the security of acquisitions and in the security of transactions 
call imperatively for certainty and uniformity in the administra- 





4’ Compare the customary law of the mining country after 1849. Jennison 2. 
Kirk, 98 U. S. 453, 457-458 (1878); Hughes, The Evolution of Mining Law, 24 Re- 
port of the American Bar Association, 220. 
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tion of justice and hence demand rules. But, as we have seen, 
at the beginning of the nineteenth century American law was 
undeveloped and uncertain. Administration of justice by lay 
judges, by executive officers, and by legislatures was crude, unequal, 
and often partisan, if not corrupt.’ The prime requirement was 
rule and system, whereby to guarantee uniformity, equality, and 
certainty. 

Another reason for the insistence upon the exact working out 
of rules and the devotion to that end of the whole machinery of 
justice, which is so characteristic of nineteenth-century America, 
is to be found in jealousy of governmental action. A pioneer or a 
sparsely settled rural community is content with and prefers the 
necessary minimum of government. The social interests in gen- 
eral security, in security of acquisitions and in security of trans- 
actions, require a certain amount of governmental machinery. 
They require civil and criminal tribunals, and rules and standards 
of decision to be applied therein. But when every farm was for 
the most part sufficient unto itself, the chief concern was that the 
governmental agencies set up to secure these social interests 
might interfere unduly with individual interests. This pioneer 
jealousy of governmental action was reinforced in America from 
another quarter. Puritan influence had much to do with shaping 
originally the materials upon which we worked in making Ameri- 
can law and American legal and political institutions. It had more 
to do with the way in which we worked them into an American 
common law.’’ The age of Coke, the classical period of our Anglo- 
American common law, was the age of the Puritan in England. 
Indeed the parliament of the Commonwealth printed Coke’s 
Second Institute, which is almost a text-book of our American 
bills of rights. And the period that ends with the Civil War, the 
formative period of American law, was the age of the Puritan in 
America. 

The Puritan conceived of law as a guide to the individual con- 
science. The fundamental proposition from which he proceeded 





16 Plumer, Life of Wm. Plumer, 170; John Adams, 2 Works, 283; Fisher, New 
Jersey as a Royal Province, ch. 8; Loyd, Early Courts of Pennsylvania, ch. 2, 3; 
Parker, C. J., in Pierce v. State, 13 N. H. 536, 557 (1843); Warren, History of the 
American Bar, ch. 1-6. 

17 See my paper, Puritanism and the Common Law, 45 Am. Law Rev. 811. 
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was that man was a free moral agent with power to choose what 
he would do and a responsibility coincident with that power. 
Hence he put individual conscience and individual judgment in 
the first place. He believed that no authority should coerce them, 
but that everyone must assume and abide the consequences of the 
choice he was free to make. His principle of consociation rather 
than subordination 4* demanded that a fixed, absolute, universal 
rule, which the individual had contracted to abide, be resorted to; 
not the will or discretion of the magistrate. It demanded that the 
state and the law interfere after action, but not before; it demanded 
judicial imposition of penalties upon one who had wilfully chosen 
the wrong course, not administrative compulsion to take the right 
course. Hence our polity developed an inconsistency that is part 
of the Puritan character. He rebelled against control of his will 
by state or magistrate, yet he loved to lay down rules, since he 
believed in the intrinsic sinfulness of human nature. In the same 
way we have devoted our whole energies to legislation and judicial 
law-making. At the same time, the enforcing agencies have not 
merely been neglected, they have been deliberately hampered, 
lest they interfere unduly with the individual free will. 

Thus the chief problem of the formative period of American 
law was to discover and lay down rules; to develop a system of 
certain and detailed rules which, on the one hand, would meet the 
requirements of American life, and, on the other hand, would tie 
down the magistrate by leaving as little to his personal judgment 
and discretion as possible, would leave as much as possible to the 
initiative of the individual, and would keep down all govern- 
mental and official action to the minimum required for the harmo- 
nious coexistence of the individual and the whole. This problem 
determined the whole course of our legal development until the 
last quarter of the nineteenth century. Moreover it determined 
our system of courts and judicial organization. Above all else 
we sought to insure an efficient machine for the development of 


_law by judicial decision. For a time this was the chief function 


of our highest courts. For a time it was meet that John Doe suffer 
for the commonwealth’s sake. Often it was less important to 
decide the particular cause justly than to work out a sound and 





18 “We are not over one another,” said Robinson, “‘but with one another.” See 
Lord Acton, Lectures on Modern History, 200. Cf. Mass., Bill of Rights, Art. ro. 























ADMINISTRATION OF JUSTICE IN THE MODERN CITY. 307 


just rule for the future. Hence for a century the chief energies of 
our courts were turned toward the development of our case law, 
and the judicial hierarchy was set up with this purpose in view. 
A second problem of the formative period of American law was 
to decentralize the administration of justice so as to bring justice 
to every man in a sparsely settled community. The system of 
English courts at the time of the Revolution was too arbitrary and 
involved to serve as a model to be followed in detail in this country. 
But, overlooking concurrent jurisdictions, concurrent powers of 
review, and such anomalies as the writ of error to the Common 
Pleas from the King’s Bench, a general outline could be perceived, 
which was the model of our several systems. To begin at the 
bottom, this was: (1) local peace magistrates and local inferior 
courts for petty causes, (2) a central court of general jurisdiction 
at law and over crimes, with provision for local trial of causes at 
circuit and review of civil trials in bank in the central court, (3) a 
central court of equity in which causes were heard in one place, 
though testimony was taken in the locality, and (4) a supreme court 
of review. In the United States, all but five or six jurisdictions 
merged the second and third. But with that salutary act of uni- 
fication most of our jurisdictions stopped. Indeed for a season 
there was no need of unification. The defects in the foregoing 
scheme that appealed to the formative period of American judicial 
organization lay in the second and third of the tribunals above 
described, namely, the central court of law and the central court of 
equity. In a country of long distances in a period of slow commu- 
nication and expensive travel, these central courts entailed intoler- 
able expense upon litigants.!* It was a prime necessity to bring 
justice to every man’s back door. The French judicial organiza- 
tion, local courts of first instance, district courts of appeal, and a 
central court of review, attracted attention, not only because of 
the great interest of the period in all things French, but because 
it suggested a means of localizing the administration of justice. 
The influence of the French system upon the federal judicial 
organization and upon the reorganization in New York in 1846 





19 This is well brought out in the several constitutional conventions in New York. 
Proceedings and Debates of the Convention for Amending the Constitution of New 
York, 1821, 500-524; Debates and Proceedings of the Convention for the Revision 
of the Constitution of the State of New York, 1846, 559, 571, 574, 593, 595, 690, 6905. 
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is obvious. But the model was English, at a time when English 
judicial organization was at its worst. Multiplicity of courts is 
characteristic of archaic law. Whenever any new type of cause 
arises, the primitive device is to set up a new court. The English 
judicial organization grew up in this way, so that when Coke 
wrote his Fourth Institute, he could describe seventy-four courts, 
seventeen of which did the work now done in England by three. 
We took an archaic system for a model, and the circumstances of the 
time in which our judicial system was wrought tended to foster a 
policy of multiplication. Accordingly in a time in which unifica- 
tion is sorely needed, the tendency to make new courts is still 
strong with us. 

A hundred years ago, the problem seemed to be how to hold 
down the administration of punitive justice and protect the indi- 
vidual from oppression under the guise thereof, rather than how to 
make the criminal law an effective agency for securing social in- 
terests. English criminal law had been developed by judicial 
experience to meet violent crimes in a period of force and violence. 
Later, the necessities of more civilized times had led to the devel- 
opment in the court of Star Chamber of what is now the common 
law as to misdemeanors. Thus one part of the English law of crimes, 
as our fathers found it, was harsh and brutal, as befitted a law 
made to put down murder by violence, robbery, rape, and cattle- 
stealing in a rough and ready community.”’ Another part seemed 
to involve dangerous magisterial discretion, as might have been 
expected of a body of law made in the council of Tudor and Stuart 
kings in an age of extreme theories of royal prerogative." The 
colonists had had experience of the close connection of criminal law 
with politics, Hence not only were they concerned to do away 
with the brutalities of the old law as to felonies, but even more 
their constant fear of political oppression through the criminal 
law led them and the generations following, which had imbibed 





20 “For example what a lamentable case it is to see so many Christian men and 
women strangled on that cursed tree of the gallows, insomuch as if in a large field a 
man might see together all the Christians that but in one year throughout England 
come to that untimely and ignominious death, if there were any spark of grace or 
charity in him, it would make his heart to bleed for pity and compassion.”’ Coke, 
Epilogue to the Third Institute (published 1644). 

*t See the examples of unequal and arbitrary punishments given in 1 Stephen, 
History of the Criminal Law, 338-345. 











ADMINISTRATION OF JUSTICE IN THE MODERN CITY. 309 


their ideas, to exaggerate the complicated, expensive, and time- 
consuming machinery of a common-law prosecution, lest some 
safeguard of individual liberty be overlooked,” to give excessive 
power to juries, and to limit or even cut off the power of the trial 
judge to control the trial and hold the jury to its province. Nor 
did these enfeeblings of punitive justice work much evil in a time 
when crime was rare and abnormal, when the community did not 
require the swift moving punitive justice, adjusted to the task of 
enforcing a voluminous criminal code against a multitude of offend- 
ers, which we demand to-day. 

To sum up, our American common-law polity presupposes a 
homogeneous population, which is jealous of its rights, zealous to 
enforce law and order, and in sympathy with the law and with the 
institutions of government. It presupposes a public which may be 
relied upon to set the machinery of the law in motion when wrong 
is done,“ a people intrinsically law-abiding, which for the most 





2 Cf. the remarks of Taney, C. J.,in United States v. Reid, 12 How. (U. S.) 361, 364 
(1851). See my paper, The Ritual of Punitive Justice, Proceedings of the Confer- 
ence on Criminal Law and Criminology at Madison, Wis., Nov. 26-27, 1909, p. 36. 

3 Another influence codperated here. “There are features of American democracy,” 
says Professor Sumner, “which are inexplicable unless one understands this frontier 
society. Some of our greatest political abuses have come from transferring to our now 
large and crowded cities maxims and usages which were convenient and harmless 
in backwoods country towns.” Life of Andrew Jackson, 7. This is quite as true 
of some of our abuses in legal procedure. See the observations of Mr. Justice 
Brown, 12 Report of the American Bar Association, 273; also my paper, Some 
Principles of Procedural Reform, 4 Ill. L. Rev. 388, 397. Many crudities in American 
judicial organization and procedure are legacies of the Jefferson Brick era of American 
politics, See Loyd, Early Courts of Pennsylvania, 149. 

4 Jhering has pointed this out in a characteristic passage: “What energy it [the 
feeling of legal right] still possesses . . . we . . . have frequently proof enough of, 
in the typical figure of the traveling Englishman who resists being duped by inn- 
keepers and hackmen with a manfulness which would induce one to think he was 
defending the law of old England — who, in case of need, postpones his departure, re- 
mains days in the place and spends ten times the amount he refuses to pay. The 
people laugh at him and do not understand him. It were better if they did understand 
him. For in the few shillings which the man here defends, old England lives. At 
home, in his own country, everyone understands him, and no one ventures lightly 
to overreach him. Place an Austrian of the same social position and the same means in 
the place of the Englishman — how would he act? If I can trust my own experience 
in this matter, not one in ten would follow the example of the Englishman. Others 
shun the disagreeableness of the controversy, the making of a sensation, the possi- 
bility of a sensation to which they might expose themselves, 1 misunderstanding 
which the Englishman in England need not at all fear, and which he quietly takes 

into the bargain: that is, they pay. But in the few pieces of silver which the English- 
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part will conform to rules of law when they are ascertained and 
made known, so that the chief concern of courts and of the state 
is to settle what the law is, and a people which may be relied upon 
to enforce the law intelligently and steadfastly upon juries. In 
other words, our common-law polity postulates an American 
farming community of the first half of the nineteenth century; 
a situation as far apart as the poles from what our legal system 
has had to meet in the endeavor to administer justice to great 
urban communities at the end of the nineteenth and in the twen- 
tieth century. 


Il. 


What, then, are the problems of the administration of justice 
in an American city to-day? I think we may recognize eight: 
(1) to work out a system of legal administration of justice which 
will secure the social interest in the moral and social life of every 
individual under the circumstances of the modern city, upon the 
basis of rules and principles devised primarily to protect the in- 
terest in general security, in the security of acquisitions and the 
security of transactions, at a time when these were best protected 
by securing individual interests of substance; (2) to organize 
the administration of justice so that there may be an efficient 
machine to dispose of the great volume of litigation in the modern 
city, to enforce the great mass of police regulation required by the 
conditions of urban life, and make the criminal law effective to 
secure social interests; (3) to make adequate provision for petty 
litigation in communities where there is a huge volume of such 
litigation which must be dealt with adequately on pain of grievous 
| denial of justice; (4) to apply and enforce law in a community 
| where furnishing a guide to the individual conscience is not enough, 

| where it is often of more importance to enforce rules vigorously but 











man refuses and which the Austrian pays, there lies concealed more than one would 
think of England and Austria; there lie concealed centuries of their political develop- 
ment and of their social life.” Jhering, The Struggle for Law (Lalor’s transl.), 62-63. 
It must be obvious that a system of reliance upon individual initiative which grew 
up for the one type is quite inapplicable in a society of the other type. 

% An experienced prosecutor in one of the largest cities in the country has stated 
that, in his experience, the average city juror “is a sort of don’t-give-a-rap sort of 
fellow — he says ‘let the fellow go.’ He has no respect for the law.” Proceedings of 
the First National Conference on Criminal Law and Criminology, 1909, 122. 
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intelligently than to insure that the rules made are the best possi- 
ble, where, in other words, law requires sanction and must do much 
of the work of morals; (5) to apply and enforce law in a hetero- 
geneous community, divided into classes with divergent interests, 
which understand each other none too well, containing elements 
hostile to government and order, containing elements ignorant of 
our institutions, on the one hand unable to understand our tender- 
ness of individual liberty and on the other hand suspicious of 
authority and of magistrates; (6) to administer punitive justice 
in a community where the defective, the degenerate of decadent 
stocks, and the ignorant or enfeebled victim of severe economic 
pressure are exposed to temptations and afforded opportunities 
beyond anything our fathers could have conceived, where the 
professional criminal and the promoter and the victim of commer- 
cialized vice must be reckoned with, — and this upon the basis of 
legal principles worked out for the occasional criminal, the criminal 
of passion, and the rough virile vice of a vigorous stock that lived 
out of doors; (7) to administer justice in relations of family life, 
where conditions of crowded urban life and economic pressure 
threaten the security of the social institutions of marriage and 
the family; and (8) to unshackle administration from the bonds 
imposed when men who had little experience of popular govern- 
ment and much experience of royal government, in their desire 
to have a government of laws and not of men, sought to make 
law do the work of administration. 
Let us look briefly at some of these problems. 


Demand for socialization of law, in America, has come almost 
wholly if not entirely from the city. We have no class of agricul- 
tural laborers demanding protection. The call to protect men 
from themselves, to regulate housing, to enforce sanitation, to 
inspect the supply of milk, to prevent imposition upon ignorant 
and credulous immigrants, to regulate conditions and hours of 
labor and provide a minimum wage, and the conditions that 
require us to heed this call, have come from the cities. But our 
legal system has had to meet this demand upon the basis of rules 
and principles developed for rural communities or small towns, — 
for men who needed no protection other than against aggression 
and overreaching between equals dealing in matters which each 
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understood. Less than a generation ago we were echoing the 
outcry of our fathers against governmental paternalism.” To-day, 
not only have we swung over to this condition in large measure, 
as our increasing apparatus of commissions and boards and inspec- 
tors testifies every day, but we are beginning to call for what has 
been styled governmental maternalism *” to meet the conditions of 
our great urban communities. Although much has been done 
and comparatively rapid progress is now making, it is perhaps 
still a chief problem how to achieve these results through orderly 
development of a’ traditional legal system which has evolved for 
centuries along purely individualist lines. 


Again, the demand for organization of justice and improvement of 
legal procedure comes from our cities. It is a significant circum- 
stance that in the debates upon this subject in the past six years 
in our bar associations, national and state, the city lawyer has 
asserted that reform was imperative, while the country lawyer 
has contended that the evils were greatly exaggerated and that 
grave changes were wholly unnecessary; the city lawyer has been 
urging ambitious programs of reform and the country lawyer has 
been defeating them. A modern judicial organization and a 
modern procedure would, indeed, be a real service to country as 
well as to city. But the pressure comes from the city, to which 
we are vainly endeavoring to adjust the old machinery. 

Courts in our great cities as they are now organized are subjected 
to almost overwhelming pressure by an accumulated mass of litiga- 
tion. Usually they sit almost the year round, and yet they tire 
out parties and witnesses with long delays, and in some jurisdic- 
tions dispose of much of their business so hastily or imperfectly . 
that reversals and retrials are continually required. Such a con- 
dition may be found in the courts of general jurisdiction in 
practically all of our cities. To deal adequately with the civil litiga- 
tion of a city, to enforce the mass of police regulations required 
by conditions of urban life, and to make the criminal law effective 
to secure social interests, we must obviate waste of judicial power, 
save time, and conserve effort. There was no need of this when 





% Lowe v. Rees Printing Co., 41 Neb. 127, 135 (1900); State v. Kreutzberg, 
114 Wis. 530, 537 (1902); People v. Coler, 166 N. Y. 1, 14 (1901). 
27 See Jethro Brown, Underlying Principles of Modern Legislation, 171-177. 
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our judicial system was framed. There is often little need of it in 
the country to-day. In the city, the waste of time and energy 
in doing things that are wholly unnecessary results in denial of 
justice.”® 

Two signal cases of waste of judicial power, the multiplicity of 
independent tribunals and the vicious practice of rapid rotation, 
which prevails in the great majority of jurisdictions, whereby no 
one judge acquires a thorough experience of any one class of busi- 
ness, may only be noticed. As an example of the possibilities of the 
first, it has been observed that in Chicago to-day, at one and the 
same time, the Juvenile Court, passing on the delinquent children; 
a court of equity, entertaining a suit for divorce, alimony and the 
custody of children; a court of law, entertaining an action for neces- 
saries furnished an abandoned wife by a grocer; and the criminal 
court or domestic relations court, in a prosecution for desertion of 
wife and child, — may all be dealing piecemeal at the same time 
with different phases of the same difficulties of the same family.” 





28 “Our methods have not been devised for the purpose of saving time and con- 
serving effort. We waste time and effort in doing wholly unnecessary things. . . . 
No one is sure of what the result of a law suit is going to be, nor is anyone certain 
that the result may not be overturned on appeal for some reason which does not 
touch the real merits of the controversy. The time which we spend in court unneces- 
sarily at the motion hour and on the trial call, if it could be turned into money, would 
represent an aggregate in dollars and cents sufficient to endow and maintain a pen- 
sion system for superannuated lawyers. Our clients are going to trust companies, 
accident insurance companies and title guarantee companies simply because these 
corporations can give them what they want at less cost or with less risk than we can 
and they are resorting to trade arbitrations or are charging off their contested claims 
to profit and loss because of the loss, delay, uncertainty and expense of enforcing 
their rights in the courts.” Report of the President (Edgar B. Tolman, Esq.), Chicago 
Bar Association Annual Reports, 1912, 12. 

29 While the institution of the Municipal Court of Chicago, in 1906, marked a 
distinct advance in judicial organization in America in that the court was given an 
administrative head with power to control its administrative agencies, utilize its 
personnel for the speedy disposition of business as the exigencies of business might 
require, and adjust its organization from time to time to the demands of its work; 
was given full power to make rules of procedure; and was not hampered by detailed 
legislative provisions as to practice; it is unfortunate that the occasion was not 
seized to unify and reorganize the entire judicial system. Municipal courts in imita- 
tion of the one in Chicago are becoming common. But, excellent as they are in com- 
parison with the old magistrates’ courts which they supersede, it is a misfortune to 
add another court to a system which already involves too many. There are some sensi- 
ble remarks upon this subject in the Report of the Special Committee on the Judicial 
System of Philadelphia County, presented to the Law Association of Philadelphia, 








314 HARVARD LAW REVIEW. 


The second, its causes and its results, are treated thoroughly 
by Mr. Kales in a recent paper.*® Suffice it to say that one phase 
of the evil has reached such proportions in New York City as to 
be the subject of a report by a committee of the Bar Association. 
In that report we may read how different proceedings in a single 
cause have been heard before twenty-two different justices.*! 
Till such things are cured in the only way in which they can be 
cured permanently, namely, by a modern organization of the 
judicial department, under a head with power and responsibility, 
little can be done ‘to make the law in action an efficient agency of 
justice. 

Moreover, the great cost of administration of justice in the 
modern city by methods devised for wholly different conditions 
is a serious consideration. The enormous sums of money which 
we spend each year in the judicial administration of justice must 
eventually invite critical scrutiny of the mode in which these sums 
are employed. Social legislation is requiring, and will continue 
to require, increased expenditures and exacting taxation. Every 
source of expense that competes with the demands of this legis- 
lation upon which men’s hearts are set will soon be compelled 
to justify itself by economy and efficiency. In this respect Chicago 
has furnished a model in its Municipal Court. What that court 
has done, in its limited field, shows how much might be done 
by a thoroughly organized judicial department for the whole 
commonwealth. 





December 3, 1912, p. 11. See my paper, The Causes of Popular Dissatisfaction with 
the Administration of Justice, 29 Report of the American Bar Association, 578, 
589-595. 

80 Reorganization of the Circuit and Superior Courts of Cook County, 7 IIl. 
L. Rev. 218. 

st Proposal for Calendar System for New York County Based on the Principle 
of One Judge to One Case (Report of Sub-Committee of the Committee on Law 
Reform of the Association of the Bar of the City of New York), 1912. A change has 
recently been made in the Children’s Courts of New York City whereby a single 
judge will sit continuously and become responsible for the whole work in those 
courts. The prior practice had been to have a large number of judges of the 
Court of Special Sessions sit in rotation in the Children’s Courts for one month at 
atime. In Philadelphia the practice of rotation of judges who serve for short 
periods only in the Juvenile Court is regarded as a grave defect in judicial 
administration. 

* The annual reports of the Municipal Court of Chicago, of which five have been 
published, deserve thorough study by all who are interested in the problem of judicial 
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A third problem is to make adequate provision for petty litiga- 
tion, to provide for disposing quickly, inexpensively, and justly of 
the litigation of the poor, for the collection of debts in a shifting 
population, and for the great volume of small controversies which 
a busy, crowded population, diversified in race and language, 
necessarily engenders. It is here that the administration of justice 
touches immediately the greatest number of people. It is here 
that the great mass of an urban population, whose experience of 
the law in the past has been too often experience only of the arbi- 
trary discretion of police officers, might be made to feel that the 
law is a living force for securing their individual as well as their 
collective interests. For there is a strong social interest in the 
moral and social life of the individual. If the will of the individual 
is subjected arbitrarily to the will of others because the means of 
protection are too cumbrous and expensive to be available for one 
of his means against an aggressive opponent who has the means 
or the inclination to resist, there is an injury to society at large. 
The most real grievance of the mass of the people against Amer- 
ican law is not with respect to the rules of substantive law, but 
rather with respect to the enforcing machinery, which too often 
makes the best of rules nugatory in action. 


In Chicago this situation has been met and well met by the 
Municipal Court. After six years, that court is still unique in 
this country as an example of a thoroughly organized modern 
court with power to make the law an effective instrument of 
justice.* But the country at large still halts; for none of the mu- 





organization. In 1911, the last year for which we have a report, 53,223 civil cases 
were brought in that court, of which 50,931 had been disposed of at the end of the 
year. During the year, the court rendered money judgments in civil cases amount- 
ing to $4,096,254.28, an amount equal to the sum of the judgments rendered during 
the same period by the High Court of Justice in England. But during the same 
period the court had before it and disposed of 9,526 prosecutions for felonies, 11,770 
prosecutions for misdemeanors, and 71,434 prosecutions or penal actions for violation 
of city ordinances, a total of 92,730. In other words, this court of twenty-eight 
judges, thanks to a modern organization and simple procedure, disposed in 1911 of 
145,953 causes. Fifth Annual Report of the Municipal Court of Chicago, 10, 77, 87, 
g1. This is the only court, as yet, in this country which is so organized as to be 
able to furnish adequate statistics of judicial administration. 

% For example, in 1911, pursuant to a plan formulated by a committee of the 
judges a branch was organized, known as the Domestic Relations Court. “It required 
no new laws to provide for the establishment of this branch, the existing laws . . . 
being sufficient. Section four of the Municipal Court Act provides that ‘as many 
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nicipal courts that have sprung up in the wake of the Municipal 
Court of Chicago has been given a like organization or conceded 
like powers of doing justice. Hence it seems expedient to search 
for the causes of our general neglect of the petty litigation, as we 
disparagingly term it, of the mass of our city population. For, 
taking the country as a whole, it is so obvious that we have almost 
ceased to remark it, that in petty causes, that is with respect to 
the everyday rights and wrongs of the great majority of an urban 
community, the machinery whereby rights are secured practically 
defeats rights by: making it impracticable to assert them when 
they are infringed. Indeed in a measure this is so in all causes. 
But what is merely exasperating in large causes is downright 
prohibitive in small causes. While in theory we have a perfect 
equality, in result, unless one can afford expensive and time-con- 
suming litigation, he must constantly forego undoubted rights, 
‘to which in form the rules of law give full security, but for which, 
except where large sums are involved, the actual conduct of litiga- 
tion affords no practicable remedy. 

Many causes have contributed to this neglect of provision for 
petty litigation, which disgraces American justice. One has been 
noticed in another connection. We have had to devise a body of 
substantive law for large causes and small alike in an age of rapid 
growth and rapid change. We have studied the making of law 





branch courts shall be held in each district as may be determined by the Chief Justice 
to be necessary for the prompt and proper disposition of the businessof the court. . . . 
Such branch court may be given such designation by number or otherwise, as may be 
determined by the Chief Justice.’ . . . Section 8 of the Municipal Court Act provides 
further that ‘the Chief Justice shall also superintend the preparation of the calendars 
of cases for trial in said court and shall make such classification and distribution 
of the same upon different calendars as he shall deem proper and expedient.’” Fifth 
Report of the Municipal Court of Chicago, 68. Under these provisions, the court 
has been able so to arrange and classify its business, improving the scheme from 
time to time, as dictated by experience, as to make the Domestic Relations Court, 
in one year, an effective agency of social improvement. The statistics on pages 
68-73 of the report cited deserve study both by lawyers and by sociologists. It 
should be noted that in this court the jurisdiction can be broadened or narrowed 
and. the number of judges increased or decreased simply by rule of court, as 
experience in the conduct of its business shows to be expedient. In these respects 
there is manifest advantage over the Domestic Relations Court in New York City 
in which these things are prescribed in detail by statute. Laws of New York, 1910, 
ch. 659, § 74. See a good account of the Chicago Court by Chief Justice Olson in 
The Survey, Aug. 19, I9II, p. 739. 
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sedulously. For more than a century in America we have been 
engaged in developing by judicial experience a body of principles 
and a body of rules as logical deductions therefrom to accord as 
nearly as may be with the requirements of justice. This is true 
especially of that most important part of our law which is to be 
found in the reports of adjudicated cases. Almost the whole 
energy of our judicial system has been employed in working out 
a consistent, logical, minutely precise body of precedents. The 
important part of our system has not been the trial judge who 
dispenses justice to litigants, but the justice of the appellate court 
who uses the litigation as a means of developing the law; and we 
judge the system by the output of written opinions, and not by the 
actual results inter partes in actual causes. We seem to have 
assumed that when well made, law will enforce itself. On the 
whole, notwithstanding some notable mistakes here and there, 
our courts have done their work of law-making well. But while 
our eyes have been fixed upon the rules, which are but the means 
of achieving justice, the application of the rules, the results which 
we obtain every day in concrete causes, have escaped our atten- 
tion.* If the dilatory and expensive machinery of enforcement 
succeeds finally in applying the principle to the cause, we may be 
assured that in the very great majority of causes the abstract result 
will be what it should be. But our failure to devote equal atten- 
tion to application and enforcement of law has too often allowed 
the machinery designed to give effect to legal rules to defeat the 
end of law in its actual operation. The whole life of the law is 





% This seems to be an inevitable incident of development of a legal system by 
juristic science and judicial experience. “There is a real and constant opposition 
between the interests of the suitor and the tendency of scientific law. . . . Legal con- 
ceptions, however you may define and explain, will not have the same content in all 
minds, and the facts to which they are applied will wear a different aspect according 
to the presumptions which the judge brings to bear on them. The more thoroughly a 
matter is investigated, the more fully it is compared with other cases, the more the 
application of different legal principles or categories to it is discussed, the greater 
chance there would appear to be of the right decision being arrived at in the particular 
case and of the general law being set in clearer light. But the process is long and 
costly, and, cases being thus selected only by accident, the general improvement. of 
the law is very slight and very slow. The suitor’s real interest is forgotten.” Roby, 
Introduction to Justinian’s Digest, xviii-xix. ‘Suitors take no interest in law 
as a science. They merely desire to have a decision in the case in which they are 
interested. They are not concerned with what has happened or may happen in any 
other matter.” Sir John Hollams, Jottings of an Old Solicitor, 161. 
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in its enforcement, and this, not the abstract content of the 
legal system, must receive our best attention in the immediate 
future. 

Perhaps a second reason is that our law has‘had a too exclusively 
professional development in the immediate past. One of the in- 
herent dangers of all system and all science is that system and 
science, which are but means, will be taken for ends and that 
system will be perfected purely for its own sake. Something of 
this sort happened in American law in the nineteenth century. 
Not long ago an excellent judge in one of the great cities of the 
country objected to the Juvenile Court on the ground that it was 
not a court at all; a court was, he said, a place where justice was 
judicially administered, and as he had learned these terms from 
his books, what was meted out in a Juvenile Court was not justice, 
since it varied with the case and the person, and was not admin- 
istered judicially, since it was administered not according to 
rule but according to almost uncontrolled discretion. Another 
judge, to whom I showed recently the last report of the Municipal 
Court of Chicago, when he saw that the court had a general super- 
intendent, that it kept statistics and devoted much attention to 
proper gathering of them, study of them, and embodying the lessons 
they had to teach in rules, that it maintained a bureau of informa- 
tion, instead of compelling the citizen to guess and then deciding 
after argument whether he had guessed right, — when, I say, 
he saw these startling things in the report, — threw it down ex- 
claiming, ‘‘but that isn’t a court, that’s a cross between animperial 
ministry of justice and a legal aid society.” And in a sense it is. 
But that is what a municipal court must be in a large city. In 
such a court direct access to the court, through proper officers, 
should be pédssible and easy. 

For ordinary causes our contentious system has great merit as a 
means of getting at the truth. But it is a denial of justice in small 
causes to drive litigants to employ lawyers, and it is a shame to 
drive them to legal aid societies to get as a charity what the state 
should give as a right. An example of what we might do is at hand. 
In this country we have few judges and many lawyers. Germany 
has many judges and few lawyers. The reason is that the Germans 
cast upon the court much for which we rely upon the lawyers. 
Thus they put upon the judge the duty of ascertaining and formu- 
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lating the claims of the parties. Such a system is inapplicable 
to our superior courts or to considerable causes in a municipal 
court. But we have developed something of the sort in probate 
courts in many parts of the country, and a judicious adaptation 
and further development seems to be necessary to justice in petty 
causes. 

In the higher courts, lawyers of experience on each side will be 
watchful to see that the claims of the parties are well presented, 
that the court is fully informed, and that justice is done so far as 
skilful advocacy may secure it. In petty causes there ought to 
be no expensive advocacy. One side or the other, unless the game 
of litigation is played for pure pleasure, cannot afford it. The court, 
therefore, has no assistance, or no adequate assistance. Hence 
the judge cannot be a mere umpire. He must actively seek the 
truth and the law, largely if not wholly unaided. The lay vision 
of every man his own lawyer has been shown by all experience 
to be an illusion. The other extreme, a professional lawyer for 
every man, has no place in petty litigation. The alternative is a 
judge who represents both parties and the law, and a procedure 
which will permit him to do so effectively. No doubt he should 
have assistance in the way of clerks, who may save valuable judi- 
cial time by showing parties how to present their respective claims. 
At any rate our first concern in a people’s court is a procedure 
that will help parties assert and secure their rights, and to get 
away from the involved and over-mechanical procedure which 
has become in so many jurisdictions a means afforded each party 
of hindering the other in his search for justice. The law needs 
perennially an infusion of ideas from outside of professional thought. 
Happily the Municipal Court Act for Chicago was so drawn as 
to permit such things, and Judge Olson knew how to look beyond 
the lines of everyday professional thinking, and had the courage 
to undertake the simple but revolutionary improvements that 
make his court not merely a machine for deciding cases but a 
bureau of justice.* 





% See Karl von Lewinski, Courts and Procedure in Germany, 5 Ill. L. Rev. 193. 
% The court has unlimited jurisdiction of actions upon contract, and of actions 
for conversion of or injury to personal property, and by construction of the statute, 
‘ unlimited jurisdiction in actions against carriers of passengers for personal injuries, 
besides general jurisdiction of all causes where the amount claimed by the plaintiff 
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A third reason is that our procedure has largely been determined 
by the conditions of rural communities of seventy-five or one 
hundred years ago. Hence when better provision for petty liti- 
gation is urged, many repeat the stock saying that litigation ought 
to be discouraged. It will not do to say to the population of 
modern cities that the practical cutting off of all petty litigation, 
by which theoretically the rights of the average man are to be 
maintained, is a good thing because litigation ought to be dis- 
couraged. Litigation for the sake of litigation ought to be dis- 
couraged. But this is the only form of petty litigation which 
survives the discouragements involved in American judicial or- 
ganization and procedure. In truth the idea that litigation is to 
be discouraged, proper enough, in so far as it refers to amicable 
adjustment of what ought to be so adjusted, has its roots chiefly 
in the obvious futility of litigation under the conditions of pro- 
cedure which have obtained in the immediate past. The idea is 
much more appropriate to agricultural communities, where in 
intervals of work the farmer, remote from the distractions of 
city life, found his theatre in the court house and looked to politics 
and litigation for amusement, than to modern urban communi- 
ties.°7. Moreover there is danger that in discouraging litigation 
we encourage wrong-doing, and it requires very little experience 





does not exceed $1000, and a general magistrates’ jurisdiction. See Second Annual 
Report of the Municipal Court of Chicago, 11-13. The police officers of the city are 
ex officio deputy bailiffs of the court. It maintains a bureau of information, to which 
the citizen may apply to learn what the court can do for him and how to apply for 
its assistance. But the judges also do much of this work. In 1911, the judge assigned 
to the Court of Domestic Relations had 1673 different “interviews” of this sort. 
The report says: “An effort is made in every case to properly direct persons who 
have complaints over which this court has no jurisdiction. Many people come for 
advice only. In many cases husbands and wives have come in together to have differ- 
ences settled, in which case the Judge or the State’s Attorney instructs them as to their 
obligations and rights.”” The court has also a woman “social secretary” to whom 
women may apply in matters of delicacy. Fifth Report, 71-72. 

37 See Torrey, A Lawyer’s Recollections, ch. 3. What has been called “the sport- 
ing theory of justice,” the idea that judicial administration of justice is a game to be 
played to the bitter end as a football game might be, has its roots, no doubt, in Anglo- 
American character and is closely connected with the individualism of the common 
law. But it was fostered by the rural attitude toward litigation. Torrey says: ‘In 
fact many of these legal trials at the time were looked upon as huge jokes.” Again: 
“These proceedings would be called rather sharp practice in these days, but they were 
very common at that time and, as I have already said, the whole contest was looked 
upon as a contest of wits.”” A Lawyer’s Recollections, 120, 122. 
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in the legal aid societies in any of our cities to teach us that we have 
been doing that very thing. Of all peoples in the world we ought 
to have been the most solicitous for the petty litigation of the poor. 
Unhappily, except as the organization of municipal courts in 
recent years has been bringing about a change, we have been callous 
to the just claims of this type of controversies. 

A fourth reason is that upon obvious grounds the legal profes- 
sion has very little interest in petty causes. May it not be that 
we have been assuming too lightly that what is unprofitable for 
the lawyer is unprofitable for the law? 

A fifth reason is fear of the wide discretion and free scope for 
judicial action which are necessary to the administration of justice 
in small causes. This must be spoken of again presently in another 
connection. Enough has been said to show that serious obstacles 
have stood and still stand in the way of adequate provision for 
this class of controversies. How to make the law effective for its 
purpose in action is a difficult problem throughout the domain of 
law. It is doubly difficult in petty causes, because such causes, 
from their very nature, require the simplest and cheapest enforc- 
ing machinery consistent with law and justice, and nothing seems 
to have been so hard to attain in legal procedure as simplicity and 
cheapness. 


Application and enforcement of law are now regarded as the 
central questions in modern legal science. These questions are 
especially acute in America because our polity commits matters 
to the courts which elsewhere are left to the executive and the legis- 
lative departments, and in American cities because in these cities 
the demands made of the courts increase continually. In these 
communities the conception of law as a guide to the individual 
conscience is wholly inadequate. What the past left to the home 
and to the church, we are compelled more and more to commit 
to the law and to the courts. The circumstances of city life and 
the modern feeling that law is a product of conscious and deter- 
minate human will put a larger burden upon the law, and hence 
upon the agencies that administer the law, than either has been 
prepared to bear. This is the more apparent in application and 
enforcement of law in a heterogeneous community. Our common 
law assumed that there were no classes and that normally men 
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dealt with one another on equal terms and at arm’s-length.** It 
assumed also that every normal part of the community was zeal- 
ous to uphold the law and content to abide it. Not a little friction 
has resulted from application of rules based upon this theoretical 
equality in communities divided into classes with divergent in- 
terests. A great deal of ineffectiveness has come from application 
of common-law principles to elements of the city population 
which do not understand our individualism and our tenderness 
of individual liberty, and from reliance upon individual initiative 
in case of other elements which by instinct and training are suspi- 
cious of authority and of magistrates. Mr. Train’s recent book 
shows vividly how fear of courts, bred of conditions in another 
land, leads immigrants to tolerate gross oppression rather than 
to go to the law for relief.*® 

Administration of justice in relations of family life is difficult, 
for two reasons. One is that the questions involved are largely 
questions of human conduct, of the border line between law and 
morals, a field where law, from its very nature, is least efficacious. 
The other is that in dealing with such relations judicially a very 
considerable discretion is needed and yet they involve matters 
more tender than any that can come before tribunals. The powers 
of the court of Star Chamber were a bagatelle compared with 
those of American Juvenile Courts and Courts of Domestic Rela- 
tions. If those courts chose to act arbitrarily and oppressively 
they could cause a revolution quite as easily as did the former. 
The powers which we are compelled to entrust to them call for the 
strongest judges we can put upon the bench.*° 


Finally, there is the problem of freeing administration from the 
rigid limitations imposed in the eighteenth century, and by imi- 
tation in all our constitutions down to the end of the nineteenth 
century, through fear of executive tyranny. In the eighteenth 





88 This was brought out repeatedly in the older decisions on liberty of contract. 
Godcharles v. Wigeman, 113 Pa. St. 431 (1886); Frorer v. People, 141 Ill. 171, 186 
(1892); State v. Loomis, 115 Mo. 307 (1870); People v. Beck, 10 N: Y. Misc. 77 (1880) 
(opinion of White, J.). 

89 Courts, Criminals, and the Camorra, chap. ix., especially pp. 219, 222-225, 229- 
230, 234-235. 

40 See the remarks of Frick, J., in Mill v. Brown, 31 Utah 473, 486-488 (1907). 
Also the testimony of Judge Pinckney, quoted in Breckinridge and Abbott, The 
Delinquent Child and the Home, 202 et seq. 
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century, separation of powers and a system of checks and balances 
were regarded as essential to liberty; as absolute and fundamental 
principles of law and of politics. Accordingly the framers of our 
constitutions, state and federal, sought to make them the basis 
of our government. But the attempt to make an exact analytical 
scheme of the powers of government according to the threefold 
division has broken down. For sovereignty isa unit. The so-called 
three powers are not three distinct things: they are three general 
types of manifestation of one power. In the development of 
sovereignty, these three types have been differentiated gradually 
as a result of experience that certain things, which demand special 
competency or special training or special attention, are done better 
by those who devote thereto their whole time or their whole atten- 
tion for the time being. The principle involved, therefore, is no 
more than the principle involved in all specialization. If the 
officers of a court may best gather and study statistics of judicial 
administration to the end that such administration be improved, 
if to that end they may best conduct laboratories for crimino- 
logical research, there is nothing in the nature of a court to prevent. 
Whether such things shall be done by a ministry of justice or by 
attachés of a tribunal is a question of mere expediency. But 
above this, to secure social interests in the modern city we must 
greatly enlarge the scope of administration. For reasons already 
suggested, the Anglo-American started out to leave to the courts 
what in other lands was committed to administration and inspec- 
tion and executive supervision. He was averse to inspection and 
supervision in advance of action, preferring to show the individual 
his duty by a general law, to leave him free to act according to 
his judgment, and to prosecute him and impose the predetermined 
penalty in case his free action infringed the law. This attempt 
to confine administrative action to the inevitable minimum, 
which originally was fundamental in our polity, resulted in the 
nineteenth century in a multitude of rules which hindered as 
against few which helped. Regulation of public utilities, factory 
inspection, food inspection, tenement-house inspection, and build- 
ing laws are compelling us to turn more and more from the criminal 
law to administrative prevention.“ Yet such prevention still 





4t See Professor Commons’ account of the Wisconsin Industrial Commission (the 
only complete account yet published) in The Survey, January 4, 1913, p. 440. It 
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usually requires judicial action to make it effective. On the other 
hand, in the reaction from the extravagant judicial control of the 
last century there is danger that we withdraw these matters wholly 
from the domain of law. To work out an adequate system of ad- 
ministrative law is not the least of the tasks of the immediate 
future. 


ITT. 


So much for the problems. Some of the difficulties they involve 
have been mentioned incidentally. But a few demand further 
notice. 

One difficulty which is gradually remedying is the Weltan- 
schauung, if one may so express it, of the traditional element of 
our legal system. A developed legal system is made up of two 
elements—a traditional element and an enacted or imperative 
element. Of these the former is by far the more important. We 
must rely upon it to meet all new questions in the first instance, 
for the legislator is rarely able to anticipate them. Moreover the 
legislator is seldom able to do more than lay out a broad outline. 
Hence the traditional element plays a chief part even in the field 
of enacted law. It is drawn upon to supply the gaps in legisla- 
tion, to develop the principles introduced by legislation, to inter- 
pret legislation. In the large field unappropriated by enactment 
it is supreme. It is obvious, then, that above all else the con- 
dition of the law depends upon the condition of this element of 
the legal system. Undoubtedly a change is taking place. Grad- 
ually the traditional element of our law is absorbing and being 
made over by the economics and social science of to-day. But the 
process is necessarily slow, and for a time it was obstinately resisted. 
Not a little of the present dissatisfaction with our courts is based 
upon decisions of the end of the last century, when the finality of 





is suggestive that this commission is made an “appellate administrative court.” 
See also First Comparative Report of the Administration of Labor Laws, International 
Association for Labor Legislation, 1911; McNeill, The Massachusetts Board of 
Boiler Rules, Davies, Safety Inspection in Illinois, 1 American Labor Legislation 
Review, No. 4; Kingsbury, Labor Laws and their Enforcement; Austin, Adminis- 
tration of Labor Laws, Legislative Review No. 3, American Association for Labor 
Legislation; Downey, Regulation of Urban Utilities in Iowa, Iowa Applied History 
Series, III, No. 3, 81-86. 
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the common law was a received dogma. Fortunately few courts, 
if any, would render these decisions to-day.” 

A second and no less serious difficulty is to be found in our 
bills of rights. It is not to be forgotten that these provisions were 
often designed to prevent the state from interfering with the max- 
imum of individual self-assertion. Both by bills of rights and by 
separation of powers and checks and balances, the eighteenth 
century and the pioneer or rural communities of the nineteenth 
century, from which our constitutions so largely proceed, sought 
to hold down all the activities of government. On the contrary 
the conditions of modern city life call upon us to set them free 
and to make government an instrument of securing social inter- 
ests which are endangered by individual freedom of action. The 
administration of justice feels the strain of this situation acutely. 

A difficulty no less serious, but often overlooked, is that justice 
in the city has often been reviewed and thus dictated from without. 
In the states which include large cities the greater share of the 
litigation that comes before the highest court is city litigation. 
Yet in these same courts country judges often largely preponder- 
ate. Nor is this all. Almost universally these courts sit, not in 
the chief city of the state, but in a relatively small town, where 
the atmosphere is anything but metropolitan. Mr. Bryce has 
remarked the influence of a capital upon legislation: 


“Tt is true, that under a representative government power rests with 
those whom the people have sent up from all parts of the country. Still 
these members of the legislature reside in the capital and cannot but feel 
the steady pressure of its prevailing sentiment, which touches them 
socially at every point.” * 


This is no less true of a court. If its members reside at the capital, 
they are likely to absorb the ideas of the capital; if, as in Illinois 
(where the Supreme Court has attained a bad eminence in its treat- 
ment of social legislation), they reside in their several districts, 
and but one is habitually in touch with the city, it may be pre- 
dicted that but one will be filled with the ideas of the city, and 
that the others will reflect rather the ideas of the country or of 
the small town. Almost all of the backwardness of American 





See my paper, Social Problems and the Courts, 18 Am. Journal of Sociology, 331. 
4 2 American Commonwealth, 2 ed., 855-856. 
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courts with respect to social problems and social legislation has 
been backwardness with respect to social problems of our cities 
and social legislation for our cities. Is it not obvious what a differ- 
ence it would have made if the everyday social relations of the 
judges of our highest courts had been in New York instead of 
Albany, Chicago instead of Springfield, St. Louis instead of Jeffer- 
son City, and so on? Is it likely that a court sitting in New York 
City would have gone wrong in construing tenement-house legis- 
lation? “ Questions may well. seem abstract and academic in 
Albany or Springfield that are concrete and practical in New York 
or Chicago. Judges there may well fail to appreciate the prac- 
tical aspects of legislation which a court sitting in the metropolis, 
whose judges met and talked with social workers in the ordinary 
intercourse of society, would perceive. Our rural capitals are not 
a little to be blamed if the course of justice in our highest courts 
with respect to urban problems has been guided largely by judges 
who looked at them through rural spectacles. 

Thus the Supreme Court of Illinois, in dealing with the abbre- 
viated records of the Municipal Court of Chicago, seemed to have 
in mind the record made by a clerk from a judge’s minutes ina 
court which numbers its cases by tens and hundreds — a system 
quite impossible in a court that disposes of cases by the ten thou- 
sands.® Here again it is significant that the one judge who lived in 
or about Chicago dissented. He might have said to the majority 
that in the most technical period of the common law, when records 
had to be engrossed laboriously upon valuable parchment, abbrevi- 
ations of words and contractions were a matter of course. So 
much are these things determined by circumstances of time and 
place. 

We have harped too much on supposed class feeling of judges, 
on sinister influences behind the choice of judges and bad men in 
judicial office, and on the mechanics of getting judges off of the 
bench. All these things are trifles in comparison with our received 
juristic tradition as it has been taught and handed down, and 
our judicial organization whereby the administration of law for 
urban communities is reviewed and thus dictated by men who 





“ Grimmer v. Tenement House Department, 204 N. Y. 370, 205 N. Y. 549 (1912). 
See Dr. Devine’s comments in The Survey, March 9, 1912. 
Stein v. Meyers, 253 Ill. 199 (1912). 
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have no experience or knowledge of the social problems of those 
communities. 

Another difficulty is that we assume a petty judge is good enough 
for petty causes. In these cases we must have free scope for the 
good sense of the judge, tempered by knowledge of the law, trained 
reason and experience of many causes, or we must deny justice. 
The usual American plan of trial in the first instance by a lay 
magistrate, followed, since he is not trusted, by a retrial to a jury 
in a higher court on appeal, and then followed by review in an 
appellate court, is indefensible. There should be but one trial, 
and but one review of that trial.“ But if this is to be the practice, 
the judges of first instance must be equal to the responsibility 
involved. In this respect the English provision for county judges 
should be our model. The highest court does not require better 
judges than the lowest, when the lowest is given effective powers 
of doing justice.‘” 

In conclusion, to make the administration of justice in the 
modern city what it should be, we must have, first, more thorough 
knowledge of the social conditions in our cities, for which law must 
be devised and to which it must be applied. We must have socio- 
logical teaching and study of the law and of the theories upon. 
which law shall proceed. Second, we must have a much larger 
degree of municipal autonomy and at least a fair proportion of 
city judges upon our highest courts. Third, we must organize 
the judicial department as a unit; give it an administrative head 
with power to prevent waste of public time and public money 
and to direct the whole energies of the judicial organization to its 
work for the time being, and with responsibilities corresponding 
to this power; give it strong judges to whom large powers may be 
safely entrusted; give it full control of its clerical and executive 
force, and power toutilize this force as experience dictates to further 
the purposes of judicial administration.** Finally, we must not be 





Appeals from the Municipal Court of Chicago go direct to the Appellate Court. 
There has been a movement to provide an appellate branch or division in the court 
itself. 

47 On the subject of organization and personnel of courts in its relation to petty 
causes, see Report of the Special Committee to Suggest Remedies and Formulate 
Proposed Laws to Prevent Delay and Unnecessary Cost in Litigation, 34 Report 
of the American Bar Association, 578, 589-595. 

48 See the report last referred to, p. sor. 
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in too great a hurry. These are not things which can be brought 
about by legislative fiat day after to-morrow. The social interest 
in scientific administration of justice is much greater than the 
public commonly conceives. We must not overturn what has 
been built up by judicial experience. We must rather learn how 
to use it. The social science of to-day is largely unlearning that 
of yesterday. We must not bring our law so thoroughly up to date 
to-day that it will:be out of date to-morrow. 


Roscoe Pound. 


HARVARD LAw SCHOOL. 





DATE AND AUTHORSHIP OF THE STATUTE OF FRAUDS. 329 


THE DATE AND AUTHORSHIP OF THE STATUTE 
OF FRAUDS. 


r is an astonishing fact that the authorship of the Statute of 

Frauds has not in the past been wholly clear, and will never 
perhaps be fully known, and it is even more strange that there has 
been a long standing misapprehension as to the exact date of its 
passage.~ Mr. Browne in his treatise on the Statute of Frauds as- 
signs no date to the statute, and in the various case-books and text- 
books in which the statute is referred to by date the dates given 
vary. The reasons for that variance are found (1) in the change 
in the calendar which took place in England long after the Statute 
of Frauds was passed but before the Cambridge edition of 1763 
of the Statutes at Large, (2) in the practical inaccessibility of the 
journals of the Houses of Parliament until their publication by 
authority in 1803, (3) in the fact that while the edition of the 
English statutes published in 1819 adopted 1677 as the date of 
the Statute of Frauds, the Cambridge edition of 1763 gave it as 
1676, and (4) in the natural temptation for writers to accept with- 
out question any date which had been adopted in the edition of 
statutes consulted by them or accepted by persons of repute as 
correct, and into which the phrase “‘29 Car. IL” seemed fairly 
translatable. 


I. Tue DATE OF THE STATUTE. 


As late as 1884? as careful a writer as Mr. James Schouler dis- 
cussed the date of the passage of the Statute of Frauds as one of 
probabilities and concluded that it must have been passed in 1676. 
That conclusion is erroneous, as will presently be seen, but his 
line of argument so fully explains the grounds of the most widely 
accepted guess as to the date of the statute that it seems desirable 
to quote his words. He said: 


“Turning then to the British Statutes at Large of this early period, 
we find that the Cambridge edition of 1763 dates all the acts of 29 Car. 





1 “The Authorship of the Statute of Frauds,’’ 18 Am. L. REv. 442. 
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II as of 1676; while the later ‘ Statutes of the Realm,’ printed in 1819, 
under the authority of Parliament, styles them all as of 1677. Neither 
of these statements is strictly correct, for the year 29 Car. II is prop- 
erly 1676-77, just as the new year of our national administration would 
be 1884-85. The precise method of giving the royal assent to acts of 
Parliament so soon after the downfall of the Commonwealth may be a 
matter of some doubt; but we presume that the years of Car. II were 
reckoned from the date of the King’s birthday and his restoration, — 
i. e. May 29, — a day which the legislature had lately declared should be 
observed for a perpetual anniversary. The Statute of Frauds stands the 
third in order among ten acts which belonged then to this royal year of 
May, 1676-77; and hence we may assume that the measure had finally 
passed the two Houses long before the Christmas holidays of 1676 and 
quite probably about midsummer. The act by its own terms is declared 
to take effect from June 24, 1677; an indication, apparently, as to pro- 
visions so important that it went through Parliament about a year 
earlier.” ? 


The purpose of Mr. Schouler’s argument was to justify the view 
that Sir Matthew Hale, who died on Christmas day, 1676, played 
a preéminent part in shaping the Statute of Frauds, as tradition 
had said that he did, and specifically that Lord Mansfield’s con- 
clusion that Sir Matthew Hale did not draw the act,’ was an 
error. 

Putting to one side for the present the question of authorship, 
there is no doubt that Lord Mansfield was right as to the time of 
the passage of the Statute of Frauds. Not only was Sir Matthew 
Hale dead before it passed, but he was dead even before that first 





2 18 Am. L. REv. 442, 443. In Chase’s Blackstone, 3 ed., 1084, it is stated, how- 
ever, that “Although Charles II. did not ascend the throne until 1660, 29th of 
May, his regnal years were computed from the death of Charles I., January 30, 
1649, so that the year of his restoration is styled the twelfth of his reign.” 

3 “Tt has been said that ‘ this act of 29 C. 2. c. 3. was drawn by Ld. Ch. J. Hale.’ 
But this is scarce probable. It was not passed till after his death; and it was brought 
in, in the common way; and not upon any reference to the judges.”” Lord Mans- 
field in Windham »v. Chetwynd, 1 Burr. 414, 418 (1757). In the report of Wynd- 
ham v. Chetwynd, found in 1 W. BI. 95, 97, it is stated that “On the Argument, 
Lord Mansfield, Chief Justice, expressed his Doubts of that generally received Opin- 
ion, that Lord Hale drew the Statute of Frauds, 29 Car. 2., he having died in 1676, 
28 Car. 2.” In his opinion Lord Mansfield added: “I can never conceive, for the 
Reasons I formerly mentioned, that this Statute was drawn by Lord Hale; any 
farther than by perhaps leaving some loose Notes behind him, which were afterwards 
unskilfully digested.” 1 W. Bl. 95, 98-99. 
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reading of the bill in the House of Lords which was followed by the 
successive legislative steps resulting in its final passage by both 
Houses and its approval by the king. The story is told by various 
items in the published journals of the two Houses, but before it 
can be properly outlined, it is necessary to say a word about the 
difference between the old style and the new style calendars. 
This is desirable also because at least one of the leading books 
on the Statute of Frauds misapplies the calendar in stating 
dates. 

It was in March, 1582, that Pope Gregory XIII abolished the 
use of the old calendar, which had ceased to correspond accurately 
with the seasons or to indicate the days of the new moons, and 
substituted the one which we now have; but it was not until the 
year 1751 that the British were won over to the Gregorian 
Calendar, or new style, as it is called. In the latter year Lord 
Chesterfield, of polite and instructive memory, introduced into 
Parliament a bill which passed that year and which provided for 
the putting into effect of the new style beginning with the first of 
the following January. Under the new style the year began, as we 
are of course accustomed to. have it begin, with January 1, while 
under the old style it began with March 25.4 As the old style was 
eleven days ahead of the new — in the eighteenth century the vernal 
equinox occurred on March 10, old style, but March 21, new style, 
— the act provided that in September, 1752, the day after Septem- 
ber 2 should be called September 14.° The change in calendars 
is apt to be somewhat misunderstood, just as the time of beginning 
of the new year under the old style in England is apt to be misstated. 
It is only the months of January and February and the first twenty- 
four days of March as to which it is ever necessary to change 





4 The date is often misstated. The old year going out and the new year coming 
in can be seen in the journals of the two houses of Parliament for 29 Car. II. On 
Saturday, March 24, 1676 old style, each house adjourned to the following Monday. 
The next date is Monday, March 26, 1677. See 9 Journal of House of Commons, 
405, 13 Journal of House of Lords, 85-86. So, in 31 Car. II,on Monday, March 24, 
1678 old style, each house adjourned to the next day, which appears as March 25, 
1679. See g Journal of the House of Commons, 575-576; 13 Journal of the House of 
Lords, 474-475. 

5 Low & Pulling’s Dictionary of English History, title “Calendar.” It is inter- 
esting to note that the change in England from old style to new “met with a good deal 
of ignorant opposition. The common Opposition election cry was, ‘ give us back our 
eleven days.’” Id. 
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the year in expressing in new style the old style date. January, 
1676, under the old style, is January, 1677, in the new, but April, 
1676, or December, 1676, under the old style is the same under the 
new. Accordingly, when it is said in the old style that Sir Matthew 
Hale died on Christmas day, 1676, that means Christmas day, 
1676, in the new style also. But when it is said that the session 
of Parliament following the prorogation in November, 1675, met 
on February 15, 1676 old style, it means that it met on February 
15, 1677 new style.’ ; 

And now we are ready to trace the legislative history of the stat- 
ute’s passage. As stated above, in November, 1675, King Charles 
II prorogued Parliament to February 15, 1676 old style, 7. e., Feb- 
ruary 15, 1677 new style. On February 15, 1677, by the new style 
which from now on we shall use, Parliament convened, and two 
days later, on February 17, 1677, there is an entry of the first 
reading in the House of Lords of ‘‘An Act for Prevention of Frauds 
and Perjuries.” * Two days later, namely, on February 19, 1677, 
the second reading took place and the consideration of the bill was 
committed to thirty-seven temporal and ten spiritual lords named 
in the journal of the House of Lords. . Following the list of names 
appeared the entry: 





6 The statement in 1 Reed on the Statute of Frauds, ed. 1884, § 1, p. 2, that “The 
Statute of Frauds was passed in the session of Parliament beginning February 15, 
1676, and Sir Matthew Hale had died the previous Christmas (December 25, 1676, 
O. S.),” is erroneous, for it is apparent that the “O. S.,’”’ to designate old style as dis- 
tinguished from the new, should not appear where it does, but instead should appear 
after “February 15, 1676,” or else that date should read February 15, 1677. It 
was put where it was, undoubtedly, because the author thought that the Statute of 
Frauds was passed in 1676 and yet was sure that Sir Matthew Hale died before its 
passage. 

7 The Parliament which was sitting in the year of 29 Car. II began in 1661 just 
after the Restoration and, with various recesses and prorogations, lasted until dis- 
solved in 1679. It did not sit in 1676, as we would date the year under the reformed 
calendar, for in the latter part of November, 1675, which date is the same under the 
old style and under the new style calendar, the king prorogued Parliament for a 
period of about fifteen months, namely, to February 15, 1676 old style, or February 
15, 1677 new style. 4 Cobbett’s Parliamentary History, 803. “The House of Com- 
mons elected after the Restoration first met on the 8th day of May, 1661. It continued 
to sit till the 25th of January, 1679. Vacancies had been filled up from time to time 
by new elections; and in these what was called the Country Party gradually pre- 
dominated. But the general composition of the House was a curious admixture of 
by-gone and current opinions.” 4 Knight’s Popular History of England, 224. 

8 13 Journal of House of Lords, 43. 
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“Lord Chief Justice Common Pleas, 
“Justice Windham, 

“Justice Jones, and 

“Justice Scrogs, 


to assist.” ® 


On March 6, 1677, the Earl of Dorset reported to the House of 
Lords ‘“‘that the Committee for the Bill for preventing Frauds and 
Perjuries have met several Times; and are of Opinion, that the 
said Bill is fit to be engrossed with some Amendments.” The 
amendments were then read twice and agreed to and the bill as 
amended was ordered engrossed. On March 7, 1677, the act 
passed the House of Lords and was sent to the House of Commons.” 
It was received by the latter house on the same day.” 

On March 13, 1677, the bill was read the first time in the House 
of Commons.” On April 2, 1677, it was:read the second time.“ 
On April 12, 1677, it was reported from committee, with several 
amendments which were twice read, ‘‘and all, but the last Amend- 
ment (which was to make the Bill temporary) were upon the 
Question, agreed.” ” The bill as amended was then read a third 
time and passed and sent to the House of Lords. It was received 
by the latter house on the same day, and the amendments made 
by the House of Commons were read twice and agreed to.’” 

The next and last entry is in the journal of the House of Lords 
on April 16, 1677.1% On that day the king came to the House of 
Lords and the Lords robed to meet him. The entry then reads: 


“The House being resumed; and His Majesty sitting in His Royal 
Throne, adorned with His Regal Ornaments (the Peers being also in 
their Robes); the Gentleman Usher of the Black Rod was commanded 
to signify to the House of Commons His Majesty’s Pleasure ‘ that they 
come up presently, and attend Him, with their Speaker.’ 

“Who being come; the Speaker (after a short speech) humbly pre- 
sented His Majesty with Two Bills, which being received at the Bar by 
the Clerk of the Parliaments and brought to the Table, the Clerk of the 
Crown read the Titles of them... . 





® 13 Journal of House of Lords, 45. On the practice of having judges assist the 
House see Pike, Constitutional History of the House of Lords, 246-248. 


10 13 id. 62. 1 13 id. 63. 
22 g Journal of House of Commons, 394. 8 9 id. 308. 
M4 9 id. 410. 1 g id. 419. 6 g id. 419. 


17 13 Journal of the House of Lords, 111. 18 13 id. 120. 
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“To which Two Bills the Clerk of the Parliaments pronounced the 
Royal Assent, in these words, 

“*Le Roy, remerciant Ses bons Subjects, accepte leur Benevolence, et 
ainsi le veult.’ 

“In the same Manner other Public Bills were passed; as, 


_““7,— An Act for Prevention of Frauds and Perjuries,’ 


Fr 
{ 


““*8.— An Act for the better Observation of the Lord’s day, com- 
monly called Sunday.’ 

“To these the Royal Assent was pronounced in these Words, 

“<Le Roy le veult.’” 


Thus, with pomp and ceremony, came into legal existence that 
Statute of Frauds which has been both so much praised and so 
much deplored; and its final passage and the royal assent to it 
must both be dated April 16, 1677." 


Il. Tae AUTHORSHIP OF THE STATUTE. 


Down to the nineteenth century the framing of the Statute of 
Frauds was attributed mainly to Sir Matthew Hale, the model 
Chief Justice of the King’s Bench, and to Sir Leoline Jenkins, an 
eminent authority on the canon law, though, as we have seen, 
Lord Mansfield in 1757 questioned the participation of Sir Matthew 
Hale, and though by some the honor of a leading part in the en- 
actment of the statute was claimed for others, as for Sir Francis 
North (Lord Keeper Guilford). But in 1827 the previous tradi- 
tion was shattered through the publication by Lord Eldon’s re- 
porter, Swanston, in the appendix to the third volume of his reports, 
at Lord Eldon’s suggestion, of some manuscript opinions by Lord 
Nottingham discovered by Lord Eldon; for among those was the 
opinion in Ash v. Abdy delivered in 1678, the year after the Statute 





19 Tt can be seen that the conclusion of Mr. Browne in the Introduction to his trea- 
tise on the Statute of Frauds that the statute “was never regularly engrossed with a 
view to its enactment” finds no support in the journals of the Houses of Parliament. 
Whatever its faults, the statute was not hastily drafted nor carelessly considered leg- 
islation. “The difference of phraseology in the different sections of the original 
English statute [of frauds] ... may perhaps be accounted for by the fact, as is 
generally conceded, that the authorship of the statute was the work of different 
hands.” Peters, J., in Bird v. Munroe, 66 Me. 337, 344 (1877). 

20 See 2 Swanst. 83. 
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of Frauds was passed, in which, in holding that the Statute of Frauds 
was not retroactive and so did not apply to a bill filed after the stat- 
ute to enforce specifically an oral contract entered into before the 
passage of the act, Lord Nottingham said: # 


“T had some reason to know the meaning of this law; for it had its 
first rise from me, who brought in the bill into the Lord’s House, though 
it afterwards received some additions and improvements from the Judges 
and the civilians.” 


As Sir Matthew Hale resigned his office on February 21, 1676, 
because of growing weakness in body, and from about that time till 
his death on Christmas day, 1676, “was in so poor a State of 
Health that there was no hopes of his Recovery,” * as Sir Leoline 
Jenkins was absent from England from December, 1675, to 
August, 1679,” and as Lord Nottingham’s opinion in Ash v. Abdy 
was delivered so soon after the passage of the Statute of Frauds 
thdt its general truthfulness could not be questioned, it was but 
natural that, after the publication of that opinion, even those 
who believed that the Statute of Frauds was passed in 1676 
should have found it difficult to contend that either Sir Matthew 
Hale or Sir Leoline Jenkins had much to do with the drafting of 
the statute or to deny that Lord Nottingham had the originating 
part in its production. Indeed, Lord Nottingham was accepted at 
once as the author of the statute. In Campbell’s “Lives of the 
Lord Chancellors of England” it is said: 


“Tt is now ascertained that Lord Nottingham was the author of the 
most important and most beneficial piece of juridical legislation of which 
we can boast — the famous ‘ Statute of Frauds,’ the glory of which was 
long divided between Lord Hale and Sir Leoline Jenkins.” 


In a note Lord Campbell added: 


“Lord Hale and Leoline Jenkins may have been two of the Judges and 
civilians who assisted in improving it. See Gilb. Rep. in Eq. 171, 
1 North’s Life of Guilford, 209, 1 Burr. 418, 5 East 17. If Lord Notting- 





#1 Ash v. Abdy, 3 Swanst. 664 (June 13, 1678). 

2 Burnett’s Life and Death of Sir Matthew Hale, ed. 1682, 65. 

% He reached Nimeguen on his peace embassy on January 6, 1675. 1 Wynne’s 
Life of Sir Leoline Jenkins (1724), p. xxvi. He seems not to have returned to England 
until August, 1679. Jd. p. xl. 
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ham drew it he was the less qualified to construe it, the author of an 
act considering more what he privately intended than the meaning he 
has expressed.” * 


But too much has been left to conjecture and too little atten- 
tion has been paid to what is contained in the accessible records. 
In the published journals of the two Houses of Parliament is mate- 
rial that clears away most of the difficulties. We must go to those 
journals for the rest of the truth which was only partially disclosed 
in the discussion regarding the date of the statute. We there traced 
the history of the Statute of Frauds from its first reading in the 
House of Lords on February 17, 1677, through its amendment there 
and in the House of Commons, until its final passage and the royal 
assent to it on April 16, 1677; but we did not note, what others 
dealing with the statute seem to have overlooked, that the bill 
was in Parliament several times before. 

The first introduction of the bill seems to have been on February 
16, 1673 old style, February 16, 1674 new style, for there is 
noted in the journal of the House of Lords of that date the first 
reading of ‘‘An Act for preventing many Fraudulent Practices, 
which are commonly endeavoured to be upheld by Perjury and 
Subornation of Perjury.””* One who reads that title can hardly 
doubt that the bill was the original bill which after some vicissi- 
tudes, including a re-introduction in 1675 and some amendments, 
was finally re-introduced on February 17, 1677, and became law 
as the Statute of Frauds. On February 20, 1673 old style, Feb- 
ruary 20, 1674 new style, the bill was read a second time and its 
consideration committed to forty-four temporal lords and eleven 
spiritual lords.* It then seems to have been smothered in com- 
mittee. 

Again, on April 14, 1675, there is noted in the journal of the 
House of Lords the first reading of “An Act for Prevention of 
Frauds and Perjuries.” 7’ On April 15, 1675, occurred the second 
reading of the bill and the commitment of its consideration to thirty- 
five temporal and eight spiritual lords. On May 10, 1675, the 
Earl of Ailesbury ** reported 





* 4 Campbell’s Lives of the Lord Chancellors of England, 4 Eng. ed., 271. 
% 12 Journal of the House of Lords, 638. 

% 124d. 645. 27 12 id. 656. %8 12 id. 650. 
29 Elsewhere in the Journal sometimes spelled Aylesbury. 
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“That the Committee appointed to consider the Bill for Prevention of 
Frauds and Perjuries have met several Times; and have, upon the 
advice of the Judges,° made several Amendments therein; which are 
offered to the Consideration of the House.” * 


The amendments were then read twice and agreed to and the bill 
as amended ordered engrossed.** Then on May 12, 1675, the bill 
was read a third time and passed and sent to the House of Com- 
mons.” It reached the House of Commons on the same day.™ 

On May 26, 1675, the bill was read the first time in the House of 
Commons and ordered to be read a second time, ® but apparently 
was not read again in the House of Commons. The next appear- 
ance of a Statute of Frauds’ bill in the House of Commons was 
when the third and last one was sent to that house by the Lords 
in March, 1677, and on that appearance, as we have seen, it 
passed with amendments. 

In reference to the two appearances of the Statute of Frauds 
before that final introduction of it which ended in its passage, two 
things should be noted, namely, (1) that the Earl of Shaftesbury 
was on the first two committees of the House of Lords named to 
consider the bill,** and (2) that the presiding officer of the House 
of Lords on each occasion was Sir Heneage Finch, who on Novem- 
ber 9, 1673, was made Lord Keeper, on December 19, 1675, became 
Lord High Chancellor, and on May 12, 1681, was given the title of 
Earl of Nottingham. : 

It should be remembered that the Earl of Shaftesbury had been 
Lord High Chancellor from November 17, 1672, to November 9, 
1673, having succeeded Lord Keeper Orlando Bridgman as the 
custodian of the Great Seal. Lord Keeper Bridgman, whose fame 
as a learned conveyancer has been lasting, was removed from office 
through political intrigue to make way for Shaftesbury, and was still 
alive when the first bill for the statute intended to prevent frauds 
and perjuries was smothered in committee. That the Earl of 
Shaftesbury, who ceased to be Lord High Chancellor only a little 
over three months before that first bill was referred to the com- 
mittee on which he was named, gave the bill such attention as his 





80 The italics are mine. 31 32 Journal of the House of Lords, 686. 
3 12 id. 686. % 12 id. 689. 

% g Journal of the House of Commons, 335. % 9 id. 345. 

% 12 Journal of the House of Lords, 645, 659. 








338 HARVARD LAW REVIEW. 


total lack of practice at the bar, his meagre judicial experience, and 
his active political interests permitted cannot be doubted. During 
the consideration of the amendments suggested by the judges to 
the committee that considered the second bill, the Earl of Shaftes- 
bury must have been present. The importance of the measure 
makes that conclusion irresistible.*” 

The record evidence that the Earl of Shaftesbury had some part 
in the committee consideration of the Statute of Frauds raises at 
once the question whether his predecessor, Lord Keeper Bridgman, 
was not also consulted about the statute. Sir Orlando Bridgman 
did not die until June 25, 1674, while the first bill was introduced 
in the House of Lords on February 16, 1674, so he could have had 
a hand in its original drafting and after that bill was killed in com- 
mittee could have suggested changes to be made before its next 





87 The reason why ex-Chancellor Shaftesbury was not on the third and last com- 
mittee of the House of Lords to consider the Statute of Frauds was that he was at 
the time of its appointment imprisoned in the Tower for contempt of the House of 
Lords in insisting, while supporting a motion of the Duke of Buckingham made Feb- 
ruary 15, 1677, that under certain statutes of Edward III the prorogation of Parlia- 
ment for over fourteen months, namely, from November, 1675, to February, 1677, 
worked a dissolution of Parliament and in refusing to beg pardon for doing so. The 
Duke of Buckingham, Lord Wharton, the Earl of Salisbury, and the Earl of Shaftes- 
bury were all committed to the Tower for this offense under an order of the House 
made February 15, 1677, two days before the third and last draft of the Statute of 
Frauds was read for the first time in the house. The Earl of Shaftesbury still further 
offended the House of Lords by applying on June 23, 1677, to the Court of King’s 
Bench for a writ of habeas corpus. That court held that it had no power to interfere 
with the discipline by the House of Lords of its own members and Shaftesbury was 
sent back to the Tower. In consequence of his habeas corpus proceedings he was kept 
in prison longer than were the others punished with him. He was not released until 
late in February, 1678; and then only on making submission to the House of Lords 
in these words: ‘‘I do acknowledge that my endeavoring to maintain that the Parlia- 
ment is dissolved was an ill advised action, for which I humbly beg the pardon of 
the King’s Majesty and of this most honorable House; and I do also acknowledge that 
my bringing of a habeas corpus in the King’s Bench during this session was a high vio- 
lation of your Lordships’ privileges arid a great aggravation of my former offense, for 
which I likewise most humbly beg pardon of this most Honorable House.” 2 Chris- 
tie’s Life of the First Earl of Shaftesbury, 259. On February 27, 1678, his name ap- 
pears once more in the journal of the House of Lords in the list of Peers recorded as 
present. 13 Journal of the House of Lords, 163. The order of February 15, 1677, com- 
mitting Shaftesbury and the others to the Tower, and all subsequent proceedings in 
their matter, were on November 13, 1680, declared by the House of Lords unparlia- 
mentary and ordered vacated. 13 Journal of the House of Lords, 684. Accordingly, 
in the published journal of the house only asterisks are to be found where those pro- 
ceedings would otherwise appear. 
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introduction. In view of his exceptional skill as a conveyancer and 
his great learning, it is difficult to believe that he was not consulted, 
at least by letter, about the real property and the trust sections of 
the statute, even though it be true that “After his fall [from the 
Lord Keepership in November, 1672] he lived in entire seclusion at 
his villa at Teddington” until his death.** 

But the significant thing is the way the records bear out Lord 
Nottingham’s statement in the case of Ash v. Abdy. He says that 
the statute “had its first rise from me, who brought in the bill 
into the Lord’s House.” He was Lord Keeper when the first and 
second bills were introduced in the House of Lords and he was 
Lord High Chancellor when the third and last bill was introduced 
and passed. As presiding officer of the House of Lords during all 
that time his opportunity to do what he said he did was ample. 
It cannot be doubted that he introduced the bill. Then consider 
his further statement that while he brought in the bill “it after- 
wards received some additions and improvements from the Judges 
and civilians.”” We know from the report of the committee of the 
House of Lords noted in the journal of that house for May 10, 1675, 
that “upon the advice of the Judges,” whoever they may have been, 
certain amendments were adopted, and we know also that the third 
and final bill was amended both in the House of Lords, where cer- 
tain judges had been named to assist the committee, and in the 
House of Commons. 

But while we do not know exactly who the judges were who 
recommended changes in the bill in 1675, we need no longer doubt 
that Sir Matthew Hale was one. He was alive and in a state of 
health to be consulted, — he did not retire for ill health until 1676, 
— and as he could be consulted, the statement in North’s life of 
Lord Keeper Guilford that Lord Chief Justice Hale “had the Pre- 
eminence and was chief in fixing that law [the Statute of Frauds]”’* 





38 4 Campbell’s Lives of the Chancellors, 4 Eng. ed., 152. 

89 “He (Sir Francis North] had a great Hand in the Statute of Frauds and Perjuries 
of which the Lord Nottingham said that every Line was worth a subsidy. But, at 
that Time, the Lord Chief Justice Hales had the Pre-eminence and was chief in the 
fixing that Law: Although the urging Part lay upon him [Sir Francis North] and I 
have reason to think that it [the Statute of Frauds] had its first Spring from his Lord- 
ship’s [Sir Francis North’s] Motion: For I find in some Notes of his and Hints of 
Amendments in the Law, every one of those Points which were there taken Care of.” 
Roger North’s Life of Francis North, Baron of Guilford, ed. 1742, 109. 
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must be taken as sufficient evidence that at least he had a large part 
in shaping the statute. The statement is entitled to all the more 
weight because, as we have seen, the committee appointed to con- 
sider the third and last bill in the House of Lords had assigned to 
assist it, not only Justices Windham, Jones, and Scrogs, but also 
the Lord Chief Justice of the Common Pleas. Sir Francis North, 
who had become Chief Justice of the Common Pleas on January 23, 
1675, and who in the course of his services rendered to the committee 
must have become acquainted with the contributions to the stat- 
ute made by different judges, may fairly be counted on to have told 
what he found out to the brother who wrote his Life and who in 
it gave Sir Matthew Hale the credit for the statute. That Sir 
Matthew Hale made real contributions to the Statute of Frauds 
cannot fairly be doubted. 

It seems just as certain that Sir Leoline Jenkins also contributed 
to it. Lord Nottingham’s statement attributes amendments to 
the judges “and the civilians.” Of course the civilians had a hand 
— the lords spiritual on the several committees would see to that 
with reference to any bill containing comprehensive will and land 
provisions. Sir Leoline Jenkins did not leave England for those 
years of absence which we have mentioned till December, 1675, 
and he had practically the same opportunity to be consulted and 
to propose amendments that Sir Matthew Hale had. Whether he 
contributed only the little that his biographer Wynne claims," 
or actually did more, it seems clear that he contributed something. 

Now a word about the Justices Windham, Jones, and Scrogs 
named to assist the committee of lords appointed to consider the 
last bill. . 

Justice Windham was the Hugh Wyndham or Hugh Windham 
who on June 20, 1670, was made Baron of the Exchequer, and who 
on January 22, 1673, was removed to the Common Pleas. Foss 
says of him, “In neither court did he particularly distinguish 
himself.” 

Justice Jones was the Thomas Jones who was made a judge of 





40 “He [Sir Leoline Jenkins] had likewise some hand in preparing the Statute of 
Frauds and Perjuries; especially that Proviso in it, which excepts the Wills of Soldiers 
and Seamen from the strict Formalities required in the Wills of other Persons, leaving 
them to the full privilege of the old Roman Military Testament.” 1 Wynne’s Life of 
Sir Leoline Jenkins (1724), p. liii. 

“| Foss, Biographical Dictionary of the Judges of England, 774. 
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the King’s Bench on April 13, 1676, and on September 29, 1683, 
succeeded as Chief Justice of the Common Pleas Sir Francis North, 
appointed Lord Keeper on December 20, 1682. On April 21, 1686, 
Chief Justice Jones was dismissed from office for a remark of his 
made to King James when the latter said that he wanted twelve 
judges, Jones among them, to declare in favor of the king’s dis- 
pensing power, 7. ¢., the power to relieve individuals or classes of 
persons from the necessity of complying with the religious Test 
Act passed by Parliament. Chief Justice Jones’s remark was that 
“possibly his Majesty might find twelve judges of his opinion, but 
scarcely twelve lawyers,” ” since the king had no power to dispense 
with a statute which Parliament had enacted for the preservation 
of the established religion of the country. 

Justice Scrogs was the William Scroggs who was made a justice 
of the Common Pleas on October 23, 1676. On May 31, 1678, he 
became Chief Justice of the King’s Bench, from which position he 
was removed on February 16, 1680. Lord Campbell says of him 
that “Scroggs had excellent natural abilities, and might have made 
a great figure in his profession; but was profligate in his habit, 
brutal in his manners, with only one rule to guide him — a regard 
to what he considered his own interest — without a touch of 
humanity, wholly impenetrable to remorse.”’ * 

It has been shown then by official records that the Statute of 
Frauds was finally passed and received the royal assent on April 
16, 1677; that Lord Nottingham, who announced within fourteen 
months after the passage of the statute that the statute “‘had its 
first rise from”? him, was the presiding officer of the House of 
Lords during the whole time that the successive bills of 1674, 1675, 
and 1677 were before Parliament; that the Earl of Shaftesbury, 
ex-Lord Chancellor, was a member of the committees appointed 
in the House of Lords to consider the first two bills; that on May 
10, 1675, “upon the advice of the judges,” the second bill was 
amended in the House of Lords, on March 6, 1677, the third and 
last bill was amended in the House of Lords, and on April 12, 1677, 
the third bill was amended in the House of Commons (Lord Not- 
tingham’s statement that the statute ‘‘received some additions and 
improvements from the judges and the civilians” being thus veri- 





* Foss, Biographical Dictionary of the Judges of England, 378. 
* 2 Campbell’s Lives of the Chief Justices of England, ed. Boston, 1873, 254. 
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fied) ; and that Justice Hugh Wyndham of the Common Pleas, Jus- 
tice Thomas Jones of the King’s Bench, Justice William Scroggs 
of the Common Pleas, and Sir Francis North, Chief Justice of the 
Common Pleas, were assigned by the House of Lords on February 
19, 1677, to assist the committee of the house to which was entrusted 
the consideration of the third and last bill. It has also been demon- 
strated that before the first bill was smothered in committee Sir 
Orlando Bridgman, ex-Lord Chancellor, who as the foremost con- 
veyancer of his day would naturally have been asked to criticize 
those provisions of the statute affecting conveyancing, could have 
been consulted in person by the Lord Keeper, father of the statute; 
that while the first two bills for the statute were before Parlia- 
ment Sir Leoline Jenkins, whose learning in the civil law would 
naturally have been requisitioned by the lords spiritual on the 
various committees appointed to consider the bill, could have been 
consulted in person as to the drafting and amendment of those 
first two bills; and that while the first two bills were before Par- 
liament Sir Matthew Hale, the great Chief Justice of the King’s 
Bench, whose learning and political influence were such as to make 
it imperative that his approval of the proposed statute be obtained, . 
could have been consulted in person and could have been one of 
“the Judges” upon whose recommendation amendments to the 
second bill were voted in the House of Lords on May 10, 1675. 
That Sir Leoline Jenkins, Sir Francis North (later Lord Keeper 
Guilford), Sir Matthew Hale, and Lord Nottingham, as well as 
many lesser legal lights, had a hand in making the statute, cannot 
be doubted. 

The proper division of the glory of authorship of the statute, if 
indeed it be glory,“ may be left to others, but in conclusion it may 





“ In a book of lectures on contracts by the learned editor of Smith’s Leading Cases 
it is said: ““The great Lord Nottingham used to say of it ‘ that every line was worth 
a subsidy,’ and it might now be said with truth that every line has cost a subsidy, for 
it is universally admitted that no enactment of any legislature ever became the sub- 
ject of so much litigation. Every line and almost every word of it has been the sub- 
ject of anxious discussion resulting from the circumstances that the matters which 
its provisions regulate are those which are of every day occurrences in the course of 
our transactions with one another.” Smith, Contracts, 6 Am. ed., * 70-71. In 1 Throop 
on Verbal Agreements, ed. 1870, 72, note, a subsidy is estimated at about £50,000. 

“Tt was said at Westminster Hall, more than seventy years ago, that the Statute 
of Frauds had not been explained at a less expense than one hundred thousand 
pounds sterling; and Chancellor Kent, at the time he wrote his Commentaries, 
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be well to point out the significance of the fact that various Lord 
Keepers and Lord Chancellors played a part in the statute’s 
enactment. Professor James Bradley Thayer’s surmise that the 
provisions about contracts and about wills were intended by the 
statute’s authors and enactors primarily to keep certain cases 
away from juries“ must be considered in connection with that 
fact, for the two things serve to explain chancery’s attitude toward 
the Statute of Frauds. It can hardly be doubted that when Lord 
Chancellor Jeffreys, who succeeded Lord Keeper Guilford, decided 
Butcher v. Stapeley,“* — one of the earliest cases in which the chan- 
cery court gave specific performance of a partly performed contract 
which could not be recovered upon at law because of the lack 
of the written evidence required by the Statute of Frauds, — 
the reason why he held that the statute did not apply was 
because its framers never intended that it should.” If it be true 





thought the sum might then be put down at a million and upwards. 2 Kent’s 
Comm. 513, note. These are both very safe estimates, and still the statute is not 
yet ‘explained.’” Bronson, J., in Downs ». Ross, 23 Wend. (N. Y.) 270, 272 
(1840). 

4 “The older law and the older decisions relating to them were often mainly con- 
cerned in keeping matters out of the hands of juries. This motive appears in the lan- 
guage of the Statute of Fines . . . and it seems to have had its place in bringing into 
existence the English Statute of Frauds.” Thayer’s Preliminary Treatise on Evi- 
dence, 409-410. “It is not probable that so wide reaching an act could have been 
passed if jury trial had been on the footing which it holds today.” Id. 430. 

4 y Vern. 364 (1686). 

7 The House of Lords’ decision in Lester v. Foxcroft, Colles’ Cases in Parliament, 
108 (April 7, 1701), confirms this conclusion. It must be admitted that this view 
would be much more likely to receive universal assent if Sir Francis North, as 
Lord Keeper Guilford, had rendered the decision in Butcher v. Stapely, 1 Vern. 
364. While the decision has been credited to Lord Guilford by Lord Chan- 
cellor Selborne in Maddison v. Alderson, 8 App. Cas. 467, 477 (1883), and, 
recently, by Mr. Jenks (A Short History of English Law, 217, note), that credit 
was doubtless given through a confusion of the calendars. Jeffreys was appointed 
Lord Chancellor on September 28, 1685, and Butcher v. Stapely appears in 1 Ver- 
non as decided February 10, 1685. But the report shows that the opinion was by 
“The Lord Chancellor,” and preceding the case in 1 Vernon are cases dated after 
March 25, 1685, so it is evident that the date of February 10, 1685, assigned to the 
case is February 10, 1685 old style, or February 10, 1686 new style, and that Lord 
Chancellor Jeffreys decided it. While Lord Guilford gave unsatisfactory opinions 
in Hollis ». Whiteing, 1 Vern. 151 (March 2, 1683 new style), and in Hollis v. Ed- 
wards, 1 Vern. 159 (May 1, 1683), his opinion in Hollis ». Whiteing showed that 
he recognized the right of equity to give relief in some cases even if the Statute of 
Frauds was not complied with. The full report of the case is as follows: 

“The bil was to have the execution of a parol agreement for a lease of a 
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that “‘equity, even before the Statute of Frauds, would not execute a 
mere parol agreement not in part performed,” “* and that the part- 
performance served because the possession given the vendee which 
was essential to the part-performance was the equivalent of livery 
of seisin,*® then the statute’s framers were thoroughly familiar 
with the part-performance problem, and the decisions which 
shortly after the passage of the Statute of Frauds settled the law 
that part-performance would make the oral contract for the sale 
of land enforceable in chancery, notwithstanding the statute, are 
conclusive evidence that its framers never intended the statute to 
prevent the giving of equitable relief in the part-performance cases. 
The judges who framed the Statute of Frauds were so anxious to 
tie the hands of juries and so possessed by the idea that the statute 
would not apply ex proprio vigore to chancery cases that they neg- 





house, setting forth that in confidence of this agreement the plaintiff had laid out 
and expended very considerable sums of money, etc. 

“The defendant pleaded the statute of Frauds and Perjuries, and the plea was 
allowed. But the Lord Keeper was of the opinion, that if the plaintiff had laid in his 
bill that it was part of the agreement that the agreement should be put into writing, it 
would alter the case, and possibly require an answer.” ‘The italics do not appear in 
the report. 

Lord Guilford, therefore, recognized that equity could give relief in some instances 
where the statute was not complied with, but did not properly define those in- 
stances. See Browne, Statute of Frauds, 5 ed., § 446. While Lord Guilford would 
be worth citing on the subject of the authorship of the statute, the House of Lords’ 
decision in Lester ». Foxcroft, supra, is more satisfactory evidence of the intent of 
the framers of the statute than are Lord Guilford’s decisions. When Lester 2. Fox- 
croft was decided there were doubtless in the House of Lords some peers who assisted 
in the framing and passage of the Statute of Frauds. That was a time when all 
members of the House of Lords who cared to do so participated in deciding cases 
taken on error or on appeal to the House; when the suits were decided there by a 
majority vote of the Lords (see Hale, Jurisdiction of the Lords House of Parlia- 
ment, Hargrave, ed. 1796, 155); and when it was still true that though they took 
the advice of judges as to the causes, “ The Lords exercised the mixed functions of 
jurymen and judges, and, as in judgments on impeachment, might be influenced by 
private or party considerations, debating and dividing on the question before the 
House.” W. F. Craies on Appeal in 2 Ency. Britt., 11 ed., 214. See Hale, Juris- 
diction of the Lords House of Parliament, Hargrave, ed. 1796, 155-159. Lord 
Chancellor Jeffreys’ decision in Butcher v. Stapely in 1686, and the House of Lords’ 
decision in Lester 2. Foxcroft in 1701, are sufficiently near to the passage of the 
Statute of Frauds for them to be taken as representative of the intent of the 
statute’s framers. 

48 Sugden on Vendors and Purchasers of Estates, 14 ed., 152. 

49 See Miller v. Lorentz, 39 W. Va. 160 (1894); Poorman v. Kilgore, 26 Pa. St. 
365 (1855). 
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lected to be as explicit in the wording of the statute as they should 
have been. But as the intent of the judges who inspired and worded 
the statute was the intent of Parliament, since Parliament simply 
enacted what they recommended, and as the judges proceeded to 
make the proper exceptions to the application of the statute in 
chancery, no harm was done. The chancery judges very sensibly 
accepted the statute as the rule for chancery as well as law, except 
where part performance or other happenings would make the 
application of the statute in the given case against conscience.*° 
The demonstrated authorship of the Statute of Frauds makes it 
clear, therefore, that the chancery judges did not intentionally leg- 
islate judicially out of the Statute of Frauds any matters which 
they understood Parliament to have meant it to cover. A remark 
of Lord Campbell, already quoted in this article, explains quite 
simply, though of course unintentionally, the innocence of legis- 
lative intent of the chancery judges in the part-performance cases; 
for that remark, though directed at Lord Nottingham, would 
equally apply to any other judge who actively participated in 
the statute’s framing or was influenced in his views of the statute 
by those who did so participate. The remark may well be re- 
peated, net because as a whole it can be approved, but because it 
contains the psychology which seems to be needed for the full under- 
standing of chancery’s attitude toward the Statute of Frauds: 


“Tf Lord Nottingham drew it [the Statute of Frauds], he was the 
less qualified to construe it, the author of an act considering more 
what he privately intended than the meaning he has expressed.” 


It would, however, seem truer to say that, whatever may be the 
case as to the authors of other statutes,” it was just because the 
authors of the Statute of Frauds, who were also called upon to 
construe it, considered what they privately intended as well as the 





50 “Generally speaking, though professing themselves not to be strictly bound by 
the words of the Statute of Frauds, equitable tribunals refused to enforce contracts for 
which the statutory evidence of writing required by that statute was not forthcoming. 
But if the defendant had fraudulently prevented the proper evidence being used, or had 
admitted in his pleadings the terms of the contract, or, if in reliance on the contract the 
plaintiff had incurred loss or liability in part performance of it, then a court of equity 
would decree specific performance; even though no action lay at law.” Jenks, Short 
History of English Law, 217. 

5t See Maxwell on the Interpretation of Statutes, 5 ed., 42-47; Black, Construction 
and Interpretation of the Laws, 312-315. 
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meaning which they expressed that they and their successors who 
accepted their point of view proved so well qualified to interpret 
that statute.” 


George P. Costigan, Jr. 


NORTHWESTERN UNIVERSITY ‘LAW SCHOOL. 





82 In Sedgwick on the Interpretation and Construction of Statutory and Constitu- 
tional Law, 2 ed., 205, it is said: “It may very well be that in’the condition of English 
jurisprudence in former times, when laws were few and rarely passed, when the busi- 
ness of legislation was confined to a small and select class to which practically the judi- 
ciary belonged, when the legislative and judicial bodies sat in the same place, and, 
indeed, in the same building, — in such a state of things, it may well be that the judi- 
ciary might suppose themselves to possess, that they might indeed really possess, a 
considerable personal knowledge of the legislative intent, and that they might come 
almost to consider themselves as a co-ordinate body with the legislature.” 
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INJUNCTIONS TO RESTRAIN SUITS IN A FOREIGN JURISDICTION. — The 
jurisdiction of a sovereign to enjoin persons within his dominions from 
taking part in judicial proceedings abroad follows from his power to give 
commands to all persons within his realm. It would, indeed, be undesir- 
able to give commands obedience to which he could not insure, such as 
an order to do affirmative acts abroad. But in the case of negative de- 
crees there would seem to be no such objection. This jurisdiction to 
render decrees has been delegated by sovereigns in common-law countries 
to courts of equity in cases where such a decree is necessary to protect 
the equitable rights of others. Therefore where the foreign suit can 
fairly be regarded as an infringement upon such a right the jurisdiction of 
equity to enjoin it is scarcely disputable.' 

Nevertheless, the question of when a person has an equitable right to 
be sued in one state rather than another is often one of considerable 
difficulty, since it involves a consideration of the respect due to foreign 
tribunals and the necessity of refraining from interference with proceed- 
ings before them except for good cause.? Thus it is generally recognized 





1 Portarlington v. Soulby, 3 Myl. & K: 104; Dehon »v. Foster, 4 Allen (Mass.) 545; 
Vermont & C. R. Co. v. Vermont Central R. Co., 46 Vt. 792. Contra, Lowe v. Baker, 
Freem. 125. Realizing that the presence of a person within the state gives the state 
jurisdiction over him, some courts are inclined to pay scant heed to the question 
whether the objections to suit abroad are strong enough to entitle the plaintiff to an in- 
junction on ordinary equitable principles. Cf. Snook v. Snetzer, 25 Oh. St. 516; 5 Itt. 
L. REv. 1. 

* Such interference is not, however, a violation of the “due faith and credit” or 
the “privileges and immunities” clauses of the federal Constitution. U. S. Const. 
Art. 4, §§ 1, 2; Cole v. Cunningham, 133 U. S. 107, 10 Sup. Ct. 269. 
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that a suit in a foreign court ought not to be enjoined on any theory that 
the court of the forum has a better understanding of the principles of 
justice than its neighbor.* Nor would the fact that the suit involves 
a knowledge of the local law as to which the domestic court has superior 
information seem a sufficient ground for an injunction.‘ So, too, the 
fact that the foreign procedure is more favorable to the party suing there 
than that of the forum is generally immaterial. If, however, the 
domestic procedure is not merely a method of conducting trials, but in- 
volves a local policy such as the protection of a certain class in the com- 
munity, it is generally held inequitable for one citizen of that community 
to seek to deprive another of the advantages of this law by suing him 
abroad.’ On this ground the evasion of exemption laws by foreign at- 
tachment on the part of a domestic creditor is generally enjoined.’ So 
too, where a court is gttempting to distribute the assets of a bankrupt 
ratably by receivership or insolvency; proceedings, a domestic creditor 
will be restrained from securing a preference by a foreign suit.® 

In cases where a suit at law within the jurisdiction would be en- 
joined, the same reasons will generally justify enjoining an action in a 
foreign state. Thus a vexatious multiplicity of suits in the same juris- 
diction will be enjoined.!? And the same principle applies to simultaneous 
suits in separate jurisdictions." Nevertheless it is now held in England 
that such suits are primé facie not vexatious, since the plaintiff is entitled 
to any procedural advantage which he may thus obtain.” It would 


§ Carson v. Dunham, 149 Mass. 52, 20 N. E. 312; Bigelow v. Old Dominion Copper, 
etc. Co., 74 N. J. Eq. 457, 71 Atl. 153. Even though, as between the parties, a plaintiff 
is entitled to equitable relief, the court, on grounds of public policy, may refuse to 
grant an injunction. Therefore, although the court believes that the defendant will 
not obtain justice from the foreign tribunal, the necessity for harmony between courts 
and the principles of comity should make it very slow to grant an injunction, especially 
since the other court may retort with an injunction and thus make any settlement of 
the litigation impossible. See Peck v. Jenness, 7 How. (U. S.) 612, 625. 

4 Hyman v. Helm, 24 Ch. D. 531; Royal League v. Kavanagh, 233 Ill. 175, 84 
N. E. 178. But cf. Bushby v. Munday, 5 Madd. 297. It is sometimes said that suit 
abroad is an evasion of the local law. Dinsmore v. Neresheimer, 32 Hun (N. Y.) 204. 
Where the issue is one of substantive law this charge is unfounded, since any court 
will presumably apply the law which created the right and not that of the forum. 

5 Thorndike v. Thorndike, 142 Ill. 450, 32 N. E. 510; Edgell v. Clarke, 19 N. Y. 
App. Div. 199, 45 N. Y. Supp. 979. 

6 See Bigelow v. Old Dominion Copper, etc. Co., 74 N. J. Eq. 457, 481, 71 Atl. 
153, 163. Soa citizen of Maryland was enjoined from suing another citizen in New 
York and arresting him for debt which was opposed to Maryland policy. Miller v 
Gittings, 85 Md. 601, 37 Atl. 372. The wisdom and justice of the attempt to make the 
local policy binding on the citizens of a state both at home and abroad in such a case 
as this may be questioned. See 5 Itt. L. REv. 1, 15. 

7 Snook v. Snetzer, supra; Wilson v. Joseph, 107 Ind. 490, 8 N. E. 616. Since the 
validity of foreign attachments of choses in action is scarcely defensible on principle, 
a state would seem justified in adopting every legal means of interfering with them. 
Cf. Renier v. Hurlbut, 81 Wis. 24, 50 N. W. 783. But cf. Chicago, R. I. & P. Ry. ». 
Sturm, 174 U. S. 710, 19 Sup. Ct. 797. 

8 Dehon ». Foster, supra; Sercomb v. Catlin, 128 Ill. 556, 21 N. E. 606. 

8 oe v. Soulby, supra. See Carron Iron Co. v. Maclaren, 5 H. L. Cas. 

*416, 

“0 Sheftield Waterworks v. Yeomans, L. R. 2 Ch. 8; Third Ave. R: Co. ». Mayor, 
etc. of New York, 54 N. Y. 150. 

1! See Wedderburn 9. Wedderburn, 4 Myl. & C. 585, 596; Carron Iron Co. ». 
Maclaren, 5 H. L. Cas. *416, *437. 
_ ® McHenry 2. Lewis, 22 Ch. D. 397; Hyman v. Helm, 24 Ch. D. 531. 
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seem, however, that no injustice would be done by compelling him to elect 
between the two suits, since this would enable him to try his case in the 
most advantageous forum, and, if successful there, to levy on the prop- 
erty in the other state by suing on his judgment. Such a rule would 
spare the defendant much needless expense. The American authori- 
ties hold, however, that the question involves not merely the rights of 
the parties but the right of the court which first gets jurisdiction of > 
question to retain it. On this ground the second suit is generally 
enjoined by the court in which the action is first brought.“ A recent case 
would seem to be correct on either theory in dissolving a preliminary in- 
junction against a second suit abroad after the domestic suit had been 
discontinued, since the prior jurisdiction of the local court had thus 
come to an end, and no serious harassing of the other party was involved.” 
Jones v. Hughes, 137 N. W. 1023 (Ia.). 





THE RELATION OF ESTOPPEL TO AFFIRMATIVE DUTIES IN THE LAW OF 
Torts. — That there is no affirmative duty to act has long been one of 
the axioms of the law of torts. An act may have been attended with 
many legal consequences, but none were attached to a mere failure to act. 
Omission was an act in legal fiction only when some duty had been volun- 
tarily assumed.' There is a tendency in the law, however, to impose a 
liability in certain cases for a mere failure to act although arising from 
no relation thus assumed. The owner of land may be estopped to as- 
sert his title ? or to sue for a trespass* if he fails to warn a stranger who 
is innocently dealing with the land as the property of another. A cor- 





18 White v. Caxton Book-binding Co., 10 Civ. Proc. (N. Y.) 146. Contra, Peruvian 
Guano Co. v. Bockwoldt, 23 Ch. D. 225. 

4 Fisk v. Union Pacific R. Co., 10 Blatchf. (U. S.) 518; French, Trustee, ». Hay, 22 
Wall. (U. S.) 250: Home Ins. Co. v. Howell, 24 N. J. Eq. 238. This rule that the 
court which first gets possession of the controversy shall retain it is well calculated 
to prevent codrdinate courts from interfering with each other. Although it is perhaps 
a question of the relation between the courts, rather than between the parties, a court 
is probably justified in saying that no one over whom it has jurisdiction shall take part 
in abrogating this rule. 

8 In the principal case the foreign action was brought in an adjoining state. Even 
where the action is instituted at a place much more distant from the defendant’s 
domicile, this fact alone is not generally regarded as a sufficient ground for an injunc- 
tion. Fletcher v. Rodgers, 27 Wkly. R. 97; Edgell v. Clarke, supra. 


1 See Eckert v. Long Island Ry. Co., 43 N. Y. 502, 505, 508; 1 BEvEN, NEGII- 
GENCE, 3 ed., 157, note 4; Hotmes, Common Law, 82, 152, 161; 8 Harv. L. REv. 
386. 

2.Coram v. Palmer, 58 So. 721 (Fla.); Baillarge v. Clark, 145 Cal. 589, 79 Pac. 268. 
See 18 Harv. L. REv. 622. It is submitted that silence, unconnected with previous 
conduct, can never be a real representation. It seems doubtful if mere presence within 
hearing of a sale is such previous conduct as to amount to a representation that the sale 
is valid. Certainly mere absence from a sale coupled with knowledge of the transac- 
tion is not a representation, that the sale is valid, to a purchaser who does not know 
of the real owner’s existence, yet here too the courts raise an estoppel. Anderson 2. 
Hubble, 93 Ind. 570. If the law chooses to treat such silence as a representation it is 
=n an act, — 7. e., the law under certain circumstances imposes a duty 
to speak. 

3 Marvin v. Tusch, 98 N. E. 860 (Oh.); Adair v. Curry, 106 Mo. App. 578, 80 S. 
967. Contra, Lewis v. Patton, 42 Mont. 528, 113 Pac. 745. 


. 
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poration may be estopped to deny the validity of a contract or convey- 
ance made in its name by a person without authority if its directors or 
stockholders fail to repudiate it promptly after knowledge.* A debtor is 
liable to the assignee of the debt if he pays the creditor after notice of 
the assignment.’ The apparent maker of a forged note may be estopped 
to deny his signature if, on learning of the deception, he does not at once 
notify the payee of the forgery. A recent case recognized a similar duty 
of repudiation as to a forged telegram, although it found absence of re- 
liance on the defendant’s disingenuous replies sufficient to prevent an 
estoppel. Wiggin v. Browning, 23 Ont. Wkly. Rep. 128 (Divisional Ct.). 

It seems impossible to explain these cases except by the imposition of 
an affirmative duty without any voluntary assumption. By the fraud 
or negligence of entire strangers, one whose past conduct has been un- 
impeachable is suddenly required to act or be subjected to legal lia- 
bility. The law seems ready to adopt another modicum of morality, and 
it is not difficult to admit the justice of the extension. Theoretically it 
seems impossible to distinguish the imposition of a duty to rescue a 
drowning child from the imposition of one to warn a defrauded payee. 
The reliance by the payee on the purported maker is the only distin- 
guishing element, and that fails since the payee has no right to rely on 
his silence unless there is a duty to speak. There is, however, the 
practical difference that the rescue is usually attended with con- 
siderable peril ’ or expense, while the warning is generally a matter 
of little difficulty. And it is doubtful if the law would impose the 
duty to warn if, in any instance, it were a real burden.® 

The ordinary remedy for the violation of this affirmative duty has been 
procured by means of an estoppel. If there is any ‘material loss” as a 
consequence of the wrongful silence, there is said to be an estoppel to 
deny the validity of the entire transaction. The courts properly feel a 
difficulty in estopping the purported maker as to one-half the note and 
yet allowing him a denial as to the remainder.’ The damage for which a 

4 Alexander v. Culbertson Irrigation & Waterpower Co., 61 Neb. 333, 85 N. W. 
283; Coolidge v. Schering, 32 Wash. 557, 73 Pac. 682; Sherman »v. Fitch, 98 Mass. 59. 
Contra, Oliver v. Rahway Ice Co., 64 N. J. Eq. 596, 54 Atl. 460. The facts of these 
cases will not permit their decisions to be explained by an estoppel to deny the agent’s 
apparent authority. 

5 Schilling v. Mullen, 55 Minn. 122, 56 N. W. 586; Bradley & Currier Co., Limited, 
v. Berns, 51 N. J. Eq. 437, 26 Atl. 908. Here the duty of not paying the creditor is 
imposed although the debtor has never consented to the assignment. It seems spe- 
cious to say that he assented to an assignment when he contracted the debt, since the 
legal result can only be accomplished by the fiction of agency. 

6 Dominion Bank v. Ewing, 35 Can. Sup. Ct. 133; Urquhart v. Bank of Scotland, 
9 Scot. L. Rep. 508. A clear recognition of the novelty and fundamental nature of 
this doctrine has led some courts to deny flatly the existence of any duty to answer 
notices of forged notes. British Linen Co. v. Cowan (1906) 8 F. (Scot. Sess. Cas.) 704. 
The result in this whole class of cases is sometimes claimed to be merely an instance of 
sleeping on one’s rights. Without inquiring into the application of that equitable 
doctrine to legal rights, the case of a forged note will not suffer that explanation since 
no right will ever be asserted by the person estopped. 

7 A typical case is the rescue of a child from an approaching train. Eckert v. Long 
Island Ry. Co., supra. 

8 In Dominion Bank v. Ewing, supra, the court required a telegram rather than a 
letter, but even this seems doubtful. See 18 Harv. L. REv. 140, 148; 22 id. 112, 113. 

9 See cases supra. 

10 The injustice of the other result, however, has led some courts to disregard this 
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defendant may thus be required to pay may be much more than what he 
actually caused. If the result is unjust, it seems that estoppel should 
not be allowed to create a remedy, at least if there is some other relief 
possible." It is submitted that the true solution is to abandon the lan- 
guage of estoppel and to allow an action analogous to deceit.” The de- 
fendant by his silence, when it was his duty to speak, has caused the 
plaintiff to be misled to his injury. Even the jurisdictions that insist on 
applying the principle of Derry v. Peek ® would have no difficulty with 
this, as the defendant, by hypothesis, is aware of all the facts. His in- 
tent in keeping silence is of no consequence.“ This remedy insures a 
just assessment of damages in each case, and, if the analysis of the de- 
cisions has been correct, it merely enforces legal obligations already 
recognized, 





THE RIGHT TO APPEAR ON THE BALLOT UNDER THE PARTY NAME. — 
The right of individuals or groups to make exclusive use of a party name, 
or hold a position in the party organization, was not recognized at com- 
mon law.' But universal statutes in this country make the nomination 
by a party a condition precedent to the right to appear on the official 
ballot under the party name.? In determining this right the courts must 
necessarily decide who is in fact the regular nominee of the party.* . The 
custom of the party in the absence of specific legislative provision is the 
only test of regularity. 





difficulty. A late New Hampshire case contains an excellent discussion of this. See 
Conway National Bank v. Pease, 82 Atl. 1068, 1074, 1076 (N. H.). 

1 Fall River National Bank »v. Buffinton, 97 Mass. 498. See Ogilvie ». West Aus- 
tralian Mortgage and Agency Corporation, Limited, [1896] A. C. 257, 270. Thisis not 
the only instance in the law where the remedy by estoppel is arbitrary and unjust. See 
Ewart, EsTopPEL, 226 ef seq. 

12 Two cases seem to have been decided on this theory. The form of the action does 
not appear, but only the damages were recovered rather than the total value of the 
res nominally concerned. Commercial National Bank v. Nacogdoches Compress and 
Warehouse Co., 133 Fed. 501. See Jn re Romford Canal Co., 24 Ch. D. 85, 92, 93. 
An interesting analogy to this is found in a recent case which enjoined ejectment until 
the owner of the land had reimbursed in full one who had expended money on the land 
under a parol license. The right in the licensee to recover the money expended rather 
than the value of the alterations to the licensor is the conspicuous feature of this case. 
Johnson v. Bartron, 137 N. W. 1092 (N. D.). 

BL. R. 14 A. C. 337. 

4 Foster v. Charles, 7 Bing. 105. 


1 McKane »v. Adams, 123 N. Y. 609, 25 N. E. 1057; Kearns v. Howley, 188 Pa. St. 
116, 41 Atl. 273. If the election of party delegates or committees is regulated by 
statute, the courts will give effect to a valid election in a primary. Walling v. Lansdon, - 
15 Idaho, 282, 97 Pac. 396, 402. 

2 For a short history of the ballot laws, see Matter of Madden, 148 N. Y. 136, 130, 
42 N. E. 534, 540. 

The statutes vary greatly in detail in the different states, and tend to-day to be- 
come more complex. But in their outlines they are substantially similar, and it seems 
that the conflicting decisions are often due rather to a difference in principle than to 
the words of the statutes on which the courts are eager to distinguish opposing cases. 
It must always be remembered, however, that general principles are likely to be re- 
placed in any particular case by a legislative provision. 

8 It has often been said that this is a political and not a judicial question. This 
sometimes means, apparently, that the courts will follow the decision of a party tri- 
bunal. Davis v. Hambrick, 22 Ky. L. Rep. 815, 818, 58 S. W. 778, 780; Potter ». 
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Accordingly the courts will favor the nominees of a local convention 
held under the regular call of the party committee, as against thenominees 
of an opposing convention. But if the state convention decides in favor 
of the latter, its decision will be accepted to exclude those who without 
this subsequent decision would have been the regular nominees.> These 
rules, since they are based on a recognition of party custom, should apply 
also to the decision of the national party on two rival state tickets, a de- 
cision usually made conclusive by the custom of the state party, though 
the statute does not itself recognize the national organization.® 

But under primary laws, recognition of party custom is not usually 
called for. The legislature in legal effect gives the right to go on the 
ballot under the party name not to those nominated by the party, but 
only to those nominated under certain rules prescribed by the state.’ 
The interesting question which has arisen in several recent cases is 
whether a primary nominee may remain on the ballot under the name 
of a party whose national organization he is actively opposing.* If 
he were removed, the recognition of party custom would again be nec- 





Deuel, 149 Mich. 393, 396, 112 N. W. 1071, 1072. But this, as explained above, is not 
because of lack of jurisdiction. Sometimes it means that the legislature has not 
provided, or intended, an appeal from the decision of the officer certifying the names 
to the election commissioners, or from a special administrative board. State ex rel. 
Chapman v. Miller, 52 Oh. St. 166, 39 N. E. 24; State ex rel. Cook v. Houser, 122 
Wis. 534, too N. W. 964. But this does not make the question less a judicial one. 
Many courts, anxious to avoid a decision, have allowed two sets of contesting nominees 
to appear under the party name. People ex rel. Eaton v. District Court, 18 Colo. 26, 
31 Pac. 339; State ex rel. Sturdevant v. Allen, 43 Neb. 651, 62 N. W. 35; Stephenson 
v. Boards of Election Commissioners, 118 Mich. 396, 76 N. W. 914; State ex rel. 
Gillis v. Johnson, 18 Mont. 556, 46 Pac. 440. But decisions directing both to be placed 
on the ballot where only one appeared before show clearly that there is jurisdiction 
to take action. Sims v. Daniels, 57 Kan. 552, 46 Pac. 952; Shields v. Jacob, 88 Mich. 
164, 50 N. W. tos. The doctrine is discredited or modified by statute or decision even 
in the states where it originated. State ex rel. Rose v. Piper, 50 Neb. 42, 69 N. W. 384; 
McDonald v. Hinton, 114 Cal. 484, 46 Pac. 870; Spencer v. Maloney, 28 Colo. 38, 62 
Pac. 850. 

4 State ex rel. Wolfe v. Falley, 9 N. D. 450, 83 N. W. 860; Williams v. Lewis, 
6 Idaho 184, 54 Pac. 619; State ex rel. Howells v. Metcalf, 18 S. D. 393, 100 N. W. 923; 
Marcum 2. Ballot Commissioners, 42 W. Va. 263, 26 S. E. 281; Hutchinson v. Brown, 
122 Cal. 189, 54 Pac. 738; Im re Nomination of Huey, 19 Pa. Co. Ct. Rep. 138. 

5 State ex rel. Buttz v. Liudahl, 11 N. D. 320,91 N. W.950; Matter of Fairchild, 151 
N. Y. 359, 45 N. E. 943; In re Pollard, 25 N. Y. Supp. 385; Cain v. Page, 19 Ky. L. 
Rep. 977, 42 S. W. 336; Boggess v. Buxton, 67 W. Va. 679, 69 S. E. 367. Cf. State 
ex rel. O’Malley v. Lesueur, 103 Mo. 253,15 S. W. 539. Cf. Twombly v. Smith, 25 
Colo. 425, 55 Pac. 254; Republican Executive Committee v. Wetzel County Court, 68 
W. Va. 113, 69 S. E. 522. But the power of the state organization over local officers 
is not everywhere wholly arbitrary. State ex rel. Yates v. Crittenden, 164 Mo. 237, 64 
S. W. 162. 

6 See State ex rel. Nebraska Republican State Central Committee v. Wait, 138 
N. W. 159 (Neb., 1912). The statute here specifically recognized the national party, 
and the nominees did not claim to represent a faction of that party. See State ex rel. 
Dahlman »v. Piper, 50 Neb. 25, 69 N. W. 378. See especially State ex rel. Cook ». 
Houser, 122 Wis. 534, 100 N. W. 964, where the state organization prevailed because 
it was made by statute the judge of regularity. 

7 Stewart v. Polley, 137 N. W. 565 (S. D., 1912). 

8 This situation may arise when the state party and its electors refuse to indorse a 
presidential nominee, or when there is a split in a state party organization after a nom- 
ination is made. But the same question would be involved if a candidate for governor 
announced that he would carry out only the policies of the party opposing him, and 
appoint only its*members to office. 
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essary in determining what committee could fill the vacancy, and the de- 
cision of the national organization on rival state committees should then 
be recognized by the courts.° 

Is there, then, any principle by which nominees may be removed from 
the ballot? Even under the convention laws it is held that a party organ- 
ization cannot revoke for any cause a nomination it has regularly made.’ 
The nominee has a vested right. He has a status similar in many respects 
to that of a public officer." Thus in a recent case nominees of the Repub- 
lican party for presidential electors accepted places on the ballot as nom- 
inees of the Progressive party. The court held that their first position 
thereby became vacant, applying the common-law principle that the ac- 
ceptance of a public office with inconsistent duties vacates one already 
held. State ex rel. Nebraska Republican State Central Committee v. Wait, 
138 N. W. 159 (Neb.). This decision seems correct. But except in the 
case of nominees for presidential electors the duty to represent one party 
between nomination and election” is not necessarily inconsistent with 
the support of another. And even if non-performance of duty were a 
ground for subsequent removal, it would be very difficult in most cases 
to determine whether there had been non-performance of so vague and 
uncertain a duty. 

But the whole purpose of conferring the right to use the party name on 
the ballot is to enable vocers, without personal knowledge of the in- 
dividual nominee, to vote for men supporting the party principles. If 
the representation on the ballot is deceptive, the law is more than nulli- 
fied. There is certainly no injustice to the nominee in depriving him of 
his right when he is making an unconscionable use of it to defraud the 
voters. But it is argued that the courts alone cannot accomplish this 
result,!* because the statute has said that the primary nominee shall go on 
the ballot. This, however, seems to do no more than create for him a 
vested right or status. The fact that this right is purely statutory should 





® See State ex rel. Nebraska Republican State Central Committee v. Wait, supra. 

10 Sterling v. Bones, 87 Md. 141, 39 Atl. 424; People ex rel. Simpson v. Board of Police 
Commissioners, 10 N. Y. Misc. 98, 31 N. Y. Supp. 112; Le Bert v. Shirley, 24 Colo. 
269, 50 Pac. 862. The last two cases are perhaps explainable on the ground that the 
convention has no authority from the party to rescind a nomination. But while the 
convention is still in session it may rescind. Phillips ». Gallagher, 73 Minn. 528, 76 
N. W. 285; Phillips v. Smith, 25 Colo. 398, 55 Pac. 177; In re Nash, 36 N. Y. Misc. 
113, 72 N. Y. Supp. 1057. 

1 State ex rel. Rinder v. Goff, 129 Wis. 668, 109 N. W.628. See State ex rel. O’Malley 
v. Lesueur, 103 Mo. 253, 264, 15 S. W. 539, 542. But see Attorney General ». Drohan, 
169 Mass. 534. An office need have no duration, or emoluments. See State ex rel. 
Clark v. Stanley, 66 N. C. 59, 63. The death of a nominee creates a “vacancy.” 
Nes., Comp. Srat., 1o11, c. 26, § 118 a. 

2 By regulating the election and creating this quasi office the state at most only 
makes legal the moral duty to stand for the party ticket and principles during the 
campaign. Any duty after the election must be purely a moral one to the party. 

3 State ex rel. Kennedy v. Martin, 24 Mont. 403, 62 Pac. 588; Sbarboro v. Jordan, 
44 Cal. Dec. 489 (1912). The California statute specifically recognizes the state organ- 
ization as the party. It may be said that under such circumstances the voters would 
only be justified in considering the nominees as the candidates of the state organiza- 
tion. Even nominees for presidential electors are nominees of the state party, and a 
legislature could deprive the national party of all power over them. But it is a fact that 
voters consider that they represent the national party, and are deceived if they do 
not. But see Breidenthal,v. Edwards, 57 Kan. 332, 46 Pac. 469. 
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not prevent the application to it, after its creation, of common-law prin- 
ciples of justice, in situations for which the legislature could not, or did 
not, provide.* The only means to prevent the statute’s becoming an 
instrument for the defrauding of voters is to declare vacant the position 
of a nominee who makes such a use of it.’ Furthermore, the statute 
itself recognizes certain causes creating vacancies, and their enumeration 
is not necessarily exclusive."* The same enumeration in regard to public 
officers does not annul the common-law ground for removal when an 
office with inconsistent duties is accepted.” The right or status of a 
nominee is of a new and peculiar character which calls for the applica- 
tion of a new means of attaining justice.!* It seems, therefore, that the 
appearance of a man’s name under the name of a party which he is 
actively opposing is such a fraud on the voters as to justify a court in 
declaring vacant his position on the ballot. 





EMPLOYEES WITHIN THE SCOPE OF THE FEDERAL EMPLOYERS’ L1A- 
BILITY ACT OF 1908. — The federal Employers’ Liability Act of 1906 
was held unconstitutional because interstate commerce was not suffi- 
ciently benefited by imposing an extraordinary liability upon an inter- 
state railroad. in favor of employees whose work might in no way 
concern such commerce.! It is submitted that an employers’ liability 
act protecting all workmen whose efficiency might substantially affect 
interstate commerce would be valid in view of recent decisions that 
the Safety Appliance Act* can constitutionally include all cars of a 
train in which there is an interstate car,’ or even a train purely intra- 





4 See State ex rel. Gray v. Olsen, 137 N. W. 561,564 (S. D., 1912), where the majority 
denied relief on the ground that the party offered no nominees to take the place of those 
sought to be ousted. 

% Party custom is here immaterial except as to who may fill the vacancy. The in- 
quiry is solely whether voters are deceived. The principle would not extend to a nom- 
ination obtained by fraud, for the nominee might still represent the party principles. 
It might seem desirable, however, to allow the party to avoid sucha nomination. Fraud - 
in obtaining signatures to secure a place on the primary ballot is immaterial after 
the nomination is made. Marks v. Davis, 125 Pac. 344 (Kan., 1912). But it would 
seem that such signatures might be withdrawn before the nomination. 

16 But see State ex rel. Vance v. Wilson, 30 Kan. 661, 2 Pac. 828. 

17 Attorney General ex rel. Moreland v. Common Council, 112 Mich. 145, 70 N. W. 
450; Micu., Comp. Laws, 1897, 2993, 3001 et seg. Cf. State ex rel. Crawford v. Ander- 
son, 136 N. W. 128 (Ia., 1912). Insanity may be a ground for removal though not 
specially provided for. Long v. Bowen, 15 Ky. L. Rep. 276, 23 S. W. 343. 

18 Tt is usually held that a party name cannot be chosen so similar to that of an exist- 
ing party as to deceive the voters. Phillips v. Curley, 28 Colo. 34, 62 Pac. 837. Only 
an extension of this principle is called for. See also In re Folks, 134 N. Y. App. Div. 
376, 119 N. Y. Supp. 71. 


1 Employers’ Liability Cases, 207 U. S. 463, 28 Sup. Ct. 141. See 25 Harv. L. 
REv. 548. 

2 Act of March 2, 1893, U. S. Comp. STAT., 1901, p. 3174, as amended March 2, 
1903, U. S. Comp. Stat., SUPP. 1909, p. 1143. In terms this statute applies to all 
cars used on any railroad engaged in interstate commerce and gives every employee a 
right of action. This seems as broad as the first Employers’ Liability Act, but the 
construction of the court saves it. Southern Ry. Co. v. United States, 222 U. S. 20, 
32 Sup. Ct. 2. : 

8 Norfolk & Western Ry. Co. v. United States, 177 Fed. 623; United States »v. 
International & G. N. R. Co., 174 Fed. 638. e 
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state if its operation might directly affect an interstate train.‘ For 
interstate commerce is as much dependent upon the security of such 
workmen as upon the security of the rolling stock. And protection of 
human instrumentalities through the imposition of legal liability in 
their favor is almost as direct as the protection of mechanical instrumen- 
talities through requiring safety appliances. But though the broadest 
statute possible was probably desired, the Employers’ Liability Act of 
1908* only includes employees of interstate railroads injured while 
employed in interstate commerce by such railroads, —a limitation to 
such employees as are clearly within federal protectio..6 It has been 
pointed out that the fact that the injury is from an interstate source is 
immaterial since the power to regulate is derived from the effect of the 
injury.’ And the requirement that the-carrier be engaged in interstate 
commerce is superfluous since if the employee is so engaged, the carrier 
is also.’ The wording of the statute excludes the possibility of an em- 
ployee’s acquiring an interstate status protecting him constantly and 
requires employment in interstate commerce at the moment he is in- 
jured.? Moreover, “employed” means actual engagement in the work, 
as is shown by cases excluding an employee traveling on a train, whether 
interstate or not, to reach an interstate train which he is to operate.’ 

A man can only be employed in interstate commerce by railroad, if 
in some way his work involves a relation with an interstate train. A 
train is interstate within the act if it includes an interstate car." A car 
containing a single article of interstate commerce is interstate ” although 
the car does not go outside the state.’ Though a car is empty," or merely 
being delivered to make up a train,” its operation may be interstate 
commerce. 

Although the car is interstate and the employee has a substantial 
connection with its operation, the act requires actual employment in 
interstate commerce. Any employment, such as that of the crew, closely 
affecting the movement of an interstate train," is so directly connected 
with its operation as to be within the act. This would include an em- 
ployee cutting an intrastate car out of an interstate train.’ Moreover, 





4 Southern Ry. Co. v. United States, supra. 

5 Act of April 22, 1908, U. S. Comp. Stat., SUPP. 1909, p. 1171. 

6 Second Employers’ Liability Cases, 223 U. S. 1, 32 Sup. Ct. 169. 

7 Second Employers’ Liability Cases, supra; Colasurdo v. Central R. of New Jersey, 
180 Fed. 832. 

8 Colasurdo v. Central R. of New Jersey, supra. 

9 See Pedersen v. Delaware, L. & W. R. Co., 197 Fed. 537, 540; Colasurdo ». 
Central R. of N. J., 180 Fed. 832, 837; 25 Harv. L. Rev. 740. Contra, Behrens ». 
Illinois Central R. Co., 192 Fed. 581. This case overlooks the fact that though Con- 
gress could have gone this far, it did not. 

10 Feaster v. Philadelphia & Reading Ry. Co., 197 Fed. 580; Lamphere v. Oregon 
R. & Navigation Co., 193 Fed. 248. Cf. Bennett v. Lehigh Valley R. Co., 197 Fed. 
578; Zachary 2. North Carolina R. Co., 156 N. C. 496, 72 S. E. 858. 

1 Neil v. Idaho & W. N. R. Co. , 125 Pac. 331 (Idaho). 

12 See THORNTON, FEDERAL EMpLoyers’ LIABILITY AND SAFETY APPLIANCE Acts, 38. 

18 Norfolk & Western R. Co. v. Pennsylvania, 136 U. S. 114, ro Sup. Ct. 958. See 
25 Harv. L. REv. 741. 

14 Malott v. Hood, 2o1 Ill. 202, 66 N. E. 247. 

1% Mobile, etc. R. Co. v. Bromberg, 141 Ala. 258, 37 So. 395. 

16 Such as train dispatchers, telegraph operators, switchmen, signalmen, etc. 

17 Carr v. New York Central & H. R. R. Co., 136 N. Y. Supp. sor. Cf. Winkler ». 
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work involving the every-day care of the train or roadbed,'* or the care 
of subjects of transportation,!® is employment in interstate commerce. 
Thus, an employee in a roundhouse lifting ice to place it aboard a train 
for the use of interstate passengers is within the act.” But a line is 
drawn by a recent case excluding the crew of an intrastate train hauling 
water to a tank from which other employees were to supply interstate 
trains. Missouri, Kansas, & Texas Ry. v. Fesmire, 150 S. W. 201 (Tex., 
Ct. Civ. App.). The crew were only concerned with the intrastate 
carriage of the water and had no direct connection with the interstate 
train. . 

The repair of interstate instrumentalities raises somewhat more 
doubtful questions. Workmen making slight repairs to interstate cars 
are within the act, because they plainly assist the car on its journey.” 
But if the repair necessitates the car’s withdrawal from use for a consid- 
erable time the journey has ceased, and repair is no more interstate 
commerce than is manufacture of new cars.” Work on the roadbed is 
difficult to classify. Men building a new roadbed, as men manufacturing 
new cars, though facilitating interstate commerce do not so directly 
assist in the transportation of the subjects thereof as to come within the 
act. Consequently in a recent case it was held that work on a bridge 
on which a track to carry interstate trains was to be laid was not inter- 
state commerce. Pedersen v. Delaware, Lackawanna & Western R. Co., 
197 Fed. 537 (C. C. A., Third Circ.). It seems impossible, however, to 
distinguish in this regard slight repairs to a track over which interstate 
trains pass from slight repairs to an interstate car,” but a man appar- 
ently making such repairs was refused recovery in a recent case. 
Pierson v. New York, Susquehanna & Western R. Co., 85 Atl. 233 
(N. J., Ct. Err. and App.). 





Wuat Law Governs Maritime Liens. — It is usually for the advan- 
tage of all parties having an interest in a ship, whether such interest be 
in the nature of ownership or security, that she should be actively en- 
gaged in commerce and not left to rot in port. But to continue in active 
employment she must have supplies and services. To obtain them she 





Philadelphia & Reading Ry., 4 Penn. (Del.) 80, 53 Atl. 90. Contra, Van Brimmer 
v. Texas & Pacific Ry. Co., 190 Fed. 394.. 

18 Such as car-wipers, car-inspectors, porters, track-walkers, etc. 

19 Such as ticket-sellers, baggagemen, gatemen, station porters, etc. But see 
Zachary v. North Carolina R. Co., 156 N. C. 496, 500, 72 S. E. 858, 859. A clerk taking 
the numbers of interstate cars after they have reached the end of their journey has been 
held without the act. St. Louis, etc. Ry. v. Seale, 148 S. W. 1099 (Tex., Ct. Civ. App.). 

20 Freeman v. Powell, 144 S. W. 1033 (Tex., Ct. Civ. App.). 

*1 Johnson v. Great Northern Ry., 178 Fed. 643; Darr v. Baltimore & Ohio R. Co., 
197 Fed. 665. Cf. Delk v. St. Louis & S. F. R. Co., 220 U. S. 580, 31 Sup. Ct. 617. 
Though an extreme example, it would seem that a physician removing a cinder from 
the eye of an engineer about to start on an interstate run would be engaged in interstate 
commerce although perhaps not an “employee” within the act. 

2 Heimbach »v. Lehigh Valley R. Co., 197 Fed. 579. Contra, Northern Pacific Ry. 
v. Maerkl, 198 Fed. 1. This decision seems indefensible. 

% Zikos v. Oregon R. & Navigation Co., 179 Fed. 893; Colasurdo v. Central R. of 
N. J., supra. Contra, Taylor v. Southern Ry. Co., 178 Fed. 380. A wrecking crew 
would seem to be in the same category. 
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must have credit. Admiralty law in most countries secures this for her 
by implying a maritime lien in favor of those who furnish such neces- 
saries and providing that the last maritime lien to attach shall take 
precedence over all non-maritime liens and all previous marit:me liens.! 
Under the influence of the common law, however, this broad principle 
was restricted in England.2, Though a maritime lien was allowed for 
seamen’s wages, pilotage, towage, etc., the “materialman,” 7. e., the 
man furnishing necessary supplies and the like, to a ship in port, acquired 
no maritime lien unless a formal bottomry bond was executed.* English 
admiralty jurisdiction was enlarged by Victorian statutes.‘ But these 
statutes merely give the materialman a right to sue in admiralty and 
arrest the ship if she has been supplied in a foreign port and the owner 
is not domiciled in England.> The lien attaches only from the date of 
arrest, and in the distribution of the proceeds it is postponed to all pre- 
viously existing secured claims. The Scotch admiralty law seems to 
take the same view.® Admiralty law as adopted in the United States 
allows the materialman a maritime lien if the necessaries have been 
furnished in a foreign port on the credit of the ship, but not otherwise.” 
State statutes, however, giving materialmen supplying domestic vessels 
in their home port maritime liens have been enforced in the federal courts, 
on the ground that they give a cause of action within the exclusive ad- 
miralty jurisdiction of the federal judiciary.* But when they attempt to 
create maritime liens unknown to the “general admiralty law” they are 
held unconstitutional as interfering with the exclusive control of Congress 
in matters of interstate and foreign commerce requiring uniformity.® 
Such unfortunate variations in the maritime law as applied in different 





1 See The J. E. Rumbell, 148 U. S. 1, 9; The St. Iago de Cuba, 9 Wheat. (U. S.) 
409, 416; The Young Mechanic, 2 Curt. (U. S.) 404, 406-413; The De Smet, 10 Fed. 
483, 489, note. The last maritime lien takes precedence over previous liens, for their 
holders have benefited by the services rendered; also over all subsequent non-mari- 
time liens, since they attach subject to existing interests. 

2 See The Two Ellens, L. R. 4 P. C. 161, 166; The Scotia, 35 Fed, 907, 908. 

3 The Neptune, 3 Knapp 04. 

4 See THe Apmtratty Court Act, 1840 (3 & 4 Vict. c. 65); THe ADMIRALTY 
Court Act, 1861 (24 VICT. c. 10). 

5 The Pacific, Brown & L. 243; The Henrich Bjorn, 11 A. C. 270; The Rio Tinto, 
9 A. C. 356. Consequently the claim of a mortgagee takes precedence over that of 
a materiaiman in the distribution of proceeds. The Two Ellens, supra; The Scio, 
L. R., 1 A. & E. 353; The Lyons, 6 Aspin. 199. These statutes cover not only British 
ships, but regulate the relief furnished to foreign ships in foreign ports as well. The 
Mecca, [1895] P. 98. 

6 Clark v. Hine, 45 Scot. L. Rep. 879. See Carrie ». McKnight, [1897] A. C. 97, 101, 
103, 108. 

7 The General Smith, 4 Wheat. i. S.) 438; The Lottawanna, 21 Wall. (U. S.) 558; 
The Kalorama, ro Wall. (U. S.) 208. A lien is also given for supplies furnished to a 
domestic vessel masquerading as a foreign vessel. The St. Iago de Cuba, 9 Wheat. 
(U.S.) 409. The ground for this restriction on the broad doctrine of the civil law is 
that the credit of the ship is only needed when the credit of the owner cannot be 
properly investigated and obtained. 

* The Young Mechanic, supra; The J. E. Rumbell, supra. A lien called maritime 
by the state statute creating it, but not maritime in its nature, is not within the ad- 
miralty jurisdiction of the federal courts. People’s Ferry Co. ». Beers, 20 How. (U. S.) 
393. Nor can the state courts give relief. Cf. The Roanoke, 189 U. S. 185. 

® The Roanoke, supra. Cf. People’s Ferry Co. v. Beers, supra. For a full discussion 
of this subject see 21 Harv. L. REV. 332. 
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ports make it important to determine by what law maritime liens are 
created and enforced. It seems clear that the creation of a lien must be 
governed by the law of the place where the vessel is situated when the 
services are rendered.!° Thus if an English vessel is supplied with nec- 
essaries in an American or French port and libeled in the United States 
the materialman’s lien is upheld.“ Conversely it is submitted that for 
supplies furnished to an English vessel in an English port, no lien 
should be recognized even though the vessel were libeled in the United 
States.” The creation of liens for services on the high seas, as for sea- 
men’s wages, is on the same theory governed by the law of the ship’s 
flag.* But though international comity requires that the creation of a 
lien by a foreign law be recognized, the priority which it will be given in 
the distribution of proceeds is adjusted by the law of the forum at which 
the vessel*is libeled and sold.“ Thus in a recent case where a Russian 
ship mortgaged in England was libeled and sold in Scotland, the law of 
the forum was applied and the English mortgagee preferred to an 
intervening Danish materialman.” Constant v. Klompus, 50 Scot. L. 
Rep. 27. 





STATE TAXATION OF INTERSTATE COMMERCE. — To what extent a 
state may tax property engaged in interstate commerce is still a trouble- 
some question.! It is clear that a tax distinctly laid on commerce itself, 





10 The Scotia, supra; The Maud Carter, 29 Fed. 156. Cf. The Maggie Hammond, 
9 Wall. (U. S.) 435. See WHarton, Conruict or Laws, 3 ed., §§ 322, 358. - 

11 The Scotia, supra. In England, however, whether or not the right is recognized, 
no jurisdiction is given to any court to enforce it. 

2 Cf. The Infanta, 13 Fed. Cas. No. 7030. Note that a French decision contra was 
regarded as erroneous but not void, as it was based on a mistake in English law. Cas- 
trique v. Imbrie, 4 H. L. Cas. 414. 

8 The Olga, 32 Fed. 329; The Velox v. Werke, 21 Fed. 479; The Angela Maria, 35 
Fed. 430; The Belvidere, 90 Fed. 106. But cf. The Tagus, [1903] P. 44, where the law 
of the forum was applied and the master of a foreign ship given a maritime lien for 
wages for a series of voyages, although the law of the flag gave him one only for the 
last voyage. The explanation is probably that if a lien has ever existed, its “stale- 
ness’? by analogy to statutes of limitations is to be determined by the law of the 
forum. 

4 Clark v. Hine, 45 Scot. L. Rep. 879; The Union, Lush. 128; The Selah, 40 Sawy. 
40, 21 Fed. Cas. No. 12,636. Cf. Harrison v. Sherry, 5 Cranch (U.S.) 289. See The 
Scotia, 35 Fed. 907, 910; Story, Conriict or Laws, §§ 323, 423 0. 

% It might be contended that the’essential nature of a maritime lien is that it gives 
a vested right superior to all prior non-maritime interests, and that to postpone it to 
a mortgage is to refuse to recognize its existence. But the foreign sovereign, though 
he may pass a valid title to a ship even in erroneous proceedings, as in Castrique v. 
Imbrie, supra, has not jurisdiction to give a qualified interest, which will forbid the 
sale of a ship in another forum later acquiring jurisdiction, or specify how the pro- 
ceeds arising in that forum shall be distributed. Elsewhere the lien need only be re- 
garded as giving such rights as the creating sovereign had jurisdiction to grant, 
namely, a claim against the vessel for which the sovereign of the forum may furnish 
such a remedy as he sees fit. It is submitted, however, that the only relief given a 
materialman in the English Admiralty Act is grossly inadequate. 


1 A state cannot levy a privilege tax on interstate commerce. Pickard v. Pullman 
Southern Car Co., 117 U. S. 34, 6 Sup. Ct. 635. Nor on interstate corporations as a 
condition of doing business. Pullman Co. », Kansas, 216 U. S. 56, 30 Sup. Ct. 232. 
But if asa condition of doing local business, it is constitutional. Osborne v. Florida, 
164 U. S. 650, 17 Sup. Ct. 214. A cab service operated by a railroad to carry inter- 
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as, for example, on freight as such or the gross receipts from the trans- 
portation, comes within the prohibition of the Constitution, although 
there is no discrimination in favor of intrastate commerce, and even 
though Congress has not acted.2 Moreover property actually in the 
course of transit cannot then be taxed by the state;* and a state 
court has held that the length of time it remains within its borders is 
immaterial.* When, however, the property has completed the interstate 
trip, and is at rest awaiting sale, even in the original packages, it has 
come within the taxing jurisdiction of the state. And the same result 
is reached when it is thus held over at an intermediate point.®, If the 
property is at the place of shipment and awaiting transportation it is 
not yet in transit.’ Moreover, if it has been started on an interstate 
journey and is stopped for a purpose not incidental or caused by the 
transportation it then becomes subject to state taxation.* Thus grain 
stopped en route for inspection and testing,’ and cattle being fattened at 
an intermediate point,!® were held taxable, although through bills of 
lading were outstanding. In accord with these cases a recent case has 
held that flour on an interstate transit stopped en route for repacking 
and blending is taxable by the state. In re Holt and Co., 35 N. J. L. J. 
307 (State Board of Equalization of Taxes). 

A consideration of these authorities shows a general statement that a 
state cannot tax interstate commerce to be unsound. The important 
object of the interstate commerce clause was to prevent internal dis- 
sensions arising from attempts by a state to secure to itself undue ad- 
vantages over other states by discriminatory regulations of commerce." 
For this reason any tax, as shown above, which results either in state 





state passengers to and from its station is not interstate commerce, and is not exempt 
from a state privilege tax. State ex rel. Pennsylvania R. Co. v. Knight, 192 U.S. 21, 24 
Sup. Ct. 202. This case seems to be argumentatively a step toward breaking down 
the distinction between privilege and property: taxes in interstate commerce. See 
21 Harv. L. Rev. 618. 

2 Case of the State Freight Tax, 15 Wall. (U. S.) 232; Galveston, H. & S. A. 
Ry. Co. v. Texas, 210 U. S. 217, 28 Sup. Ct. 638. But a tax on the gross receipts in 
lieu of all other taxes is constitutional. United States Express Co. v. Minnesota, 223 
U. S. 335, 32 Sup. Ct. arr. 

3 Kelley v. Rhoads, 188 U. S. 1, 23 Sup. Ct. 259. 

4 Coe v. Errol, 62 N. H. 303 

5 Hinson 2. Lott, 8 Wail? iu. S.) 148; Brown v. Houston, 114 U. S. 622, 5 Sup. Ct. 
1091. 

‘ Pittsburg and Southern Coal Co. v. Bates, 156 U. S. 577, 15 Sup. Ct. 415. But 
it is still interstate commerce for the purpose of the Interstate Commerce Act of 1887. 
Southern Pacific Terminal Co. v. Interstate Commerce Commission, 219 U. S. 498, 
31 Sup. Ct. 279. 

7 Coe v. Errol, 116 U. S. 517, 6 Sup. Ct. 475. Contra, Creamer v. Inhabitants of 
Bremen, gt Me. 508, 4o Atl. 555. In Coe ». Errol, p. 525, Mr. Justice Bradley lays 
down the rule that goods are in interstate commerce “when actually- started in the 
course of transportation to another state, or delivered to a carrier for such transpor- 
tation.” This dictum has been adopted as a test by the Supreme Court. Railroad 
Commission of Ohio v. Worthington, 225 U. S. ror, 110, 32 Sup. Ct. 653, 656. 

8 General Oil Co. v. Crain, 209 U. S. 211, 28 Sup. Ct. 475; Diamond Match Co. ». 
Ontonagon, 188 U. S. 82, 23 Sup. Ct. 266. 

® People v. Bacon, 243 Ill. 313, 90 N. E. 686. 

” ‘Waapenne 2 Whaley, 21 Tex. Civ. App. 1, 50 S. W.1 53. This line of cases goes 
beyond the rule of Mr. Justice Bradley in Coe v. Errol. See note 7, supra. 

1 See THe FEDERALIsT, No. 7. 
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discrimination ® or taxation of commerce as commerce is unconstitutional. 
But unless the tax does discriminate or is a tax on the commerce as such 
it is not to be assumed that the state has surrendered a sovereign power 
so essential to the life of a government. In spite of the language of the 
United States Supreme Court in some cases, it is submitted that a state 
tax on interstate commerce is constitutional if it does not fall within 
one of these two classes. In many cases where a tax on property in 
transit was assailed as a violation of the commerce clause the real ques- 
tion was whether the property had acquired a taxable situs.% When 
property is in a position to demand apparently permanent protection 
from a state it has acquired such a situs. The mere fact that a tax in 
return for that protection will indirectly affect interstate commerce should 
not render it unconstitutional. Property situated and used wholly 
within the state is admittedly not exempt because it is an instrument 
of interstate commerce.“ In Pullman’s Palace Car Co. v. Penn- 
sylvania,” moreover, the United States Supreme Court expressly recog- 
nized that, a taxable situs having been acquired by a constant average 
of units remaining within a state, a state tax is not unconstitutional, 
although the units on which the tax was based were continually in in- 
terstate transit. Only a holding ® that logs delayed in the course of an 
interstate transit for more than a year by low water are not taxable, is 
opposed to this theory; and to some extent the decision of the Supreme 
Court that sheep which took six weeks in transit across a state were not 
taxable.” But if the sheep had taken a much longer time, it is be- 
lieved that the court could have upheld a.state tax without departing 
from its former decisions. Such a result would be desirable practically 
and logically sound. 





DISCRIMINATION RESULTING IN A FINANCIAL BENEFIT TO THE STATE. 
— It is well settled that the maximum rates established by the legisla- 
ture for the transportation of passengers by a common carrier must be 
reasonable and compensatory ' and must not result in a denial of the 
equal protection of the laws. No statute is constitutional therefore 
which discriminates against a class arbitrarily chosen.” And if the dis- 
crimination is in favor of a class arbitrarily chosen it would seem that 
thereby the equal protection of the laws is taken from all those not 





® Woodruff v, Parham, 8 Wall. (U. S.) 123. 

18 Usually property in transit does not acquire a taxable situs. Hays v. Pacific 
Mail Steamship Co., 17 How. (U. S.) 596; Conley v. Chedic, 7 Nev. 336. 

4 The Delaware R. Tax Case, 18 Wall. (U. S.) 206. See Gloucester Ferry Co. ». 
Pennsylvania, 114 U.S. 196, 206, 5 Sup. Ct. 826, 829. 

% rar U.S. 18, 11 Sup. Ct. 876. Mr. Justice Bradley, who wrote the opinion in 
Coe v. Errol, note 7, supra, dissented. 

16 Coe v. Errol, 62 N. H. 303. The holding on this point was not appealed to the 
United States Supreme Court, but was cited with approval by Mr. Justice Bradley. 
See Coe »v. Errol, 116 U. S. 517, 525, 6 Sup. Ct. 475, 477. 

17 Kelley v. Rhoads, see note 3,supra. In this case the statute imposed the tax on 
sheep within the state “for the purpose of grazing.” 


1 Chicago & Grand Trunk Ry. Co. v. Wellman, 143 U. S. 339, 12 Sup. Ct. 400. 
2 Gulf, C. & S. F. Ry. Co. v. Ellis, 165 U. S. 150, 159, 17 Sup. Ct. 255. 
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in the designated class. A discrimination based on reasonable grounds 
is proper,‘ and the courts are very ready to find such reasonable grounds 
for classification. Thus there would be no illegal discrimination against 
the rest of the traveling public were lower rates provided for persons 
traveling in such bodies or at such times that the expense of transportation 
was made less.> In Some cases a discrimination which would otherwise 
be illegal might be proper as an exercise of the police power. Whether this 
is considered as a distinct justification of the discrimination, or whether 
the classification is deemed reasonable because of the police power, the 
result is the same. The police power would seem to justify a discrim- 
ination, otherwise illegal, to the same extent that it authorizes a taking 
of property otherwise without due process of law. A statute providing 
lower rates for school children, thereby putting the railroad to expense, 
would seem to be, prima facie, both a discrimination against the rest of 
the traveling public and a deprivation of property of the railroad without 
due process of law; but such a statute was considered a proper exercise of 
the police power because a real stimulus was thereby given to education. 
More children attended school when there was cheaper transportation.® 
Similarly a discrimination resulting in a benefit to the public health,’ or 
one which aided the state in its function of protection and maintenance 
of the peace, would seem to be proper. 

The interesting question is raised in a recent case whether a discrim- 
ination resulting merely in a financial benefit to the state is justified. 
A statute provided that members of the state militia while traveling 
under orders should be carried at less than the regular maximum pas- 
senger fare, at a rate which did not deprive the railroad of property 
without due process of law. The court found that there was no illegal 
discrimination between the ordinary passenger and the militia. State 
v. Chicago, Milwaukee & St. Paul Ry. Co., 137 N. W. 2 (Minn.). It is 
hard to find any reasonable distinction as to expense of transportation 
between the militia and other travelers, except possibly in the fact that the 
former often travel in large bodies. But the statute is not limited to the 
militia while so traveling. Considered as an exercise of the police power 
it is difficult to see how the transportation of the militia is thereby facili- 
tated or the state aided in its function of protection and maintenance of 
the peace.® In a recent case a statute providing that policemen should 
be carried free on trolley cars was held constitutional as a proper exercise 
of the police power because the presence of the police might be neces- 
sary at any time to preserve the peace or enforce ordinances on the cars. 
State v. Sutton, 84 Atl. 1057 (N. J.). Even these considerations are nét 
present in the case of the militia, and there seems to be no public benefit 
from providing a reduced fare for them except that the public treasury 





8 State ». Chicago, Milwaukee & St. Paul Ry. Co., 137 N. W. 2 (Minn.). See 
Conolly v. Union Sewer Pipe Co., 184 U. S. 540, 557, 22 Sup. Ct. 431, 438. 

4 Opinion of the Justices, 166 Mass. 589; Pacific Express Co. v. Seibert, 142 U. S. 
339, 12 Sup. Ct. 250. 

5 See Commonwealth v. Interstate Consolidated Ry. Co., 187 Mass. 436, 73 N. E. 
530. 

§ Commonwealth »v. Interstate Consolidated Ry. Co., supra; and see same case 
upon appeal, 207 U. S. 79, 85, 28 Sup. Ct. 26. 

7 See Jacobson v. Massachusetts, 197 U. S. 11, 25 Sup. Ct. 358. 

8 Ex parte Gardner, 84 Kan. 264, 113 Pac. 1054. 
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and the taxpayer are relieved of part of the burden of the expense of their 
maintenance. 

It has been held that the deprivation of property resulting from a 
statute requiring policemen to be carried free is not constitutional where 
there is only a financial benefit to the state.? The providing of funds to 
carry on the functions of the state has never been tonsidered an exercise 
of the police power. Nor would that power seem to include a lessening of 
the expense of government. Apart from the police power this action 
of the state can only be considered as the exercise of a power whose 
object is the same as that of taxation. But taxation must be uniform. It 
is difficult to see how the same purpose, to accomplish which a direct dis- 
crimination is not permitted, can supply any proper justification for a dis- 
criminatory regulation of rates. A different conclusion might be reached 
if the party discriminated against had a peculiar responsibility in aiding 
the state in carrying on the function the expense of which is lessened by 
the classification.° But in the Minnesota case the traveling public had 
no such responsibility." 





INSURANCE AS A FRAUDULENT CONVEYANCE OR PREFERENCE. — It is 
properly said that “there is no mystery or charm about life insurance.” ! 
But this proposition is not apparent in all the decisions which treat the 
question when insurance effected by a failing debtor in favor of a creditor 
or volunteer is voidable by his general creditors. The question has arisen 
most often where an insolvent attempts to provide for a wife, children, or 
other dependents by setting aside a portion of his income in the payment 
of premiums. In most states the matter is regulated by statute,” but in 
others a diversity of results is reached. The assignment of a policy to a 
volunteer is almost uniformly held fraudulent as to creditors.’ It is a 





9 Wilson v. United Traction Co., 72 N. Y. App. Div. 233, 76 N. Y. Supp. 203. It 
is submitted that the case cited by the Minnesota court in support of the contrary of 
this proposition-should not be construed as so holding. See Willcox v. Consolidated 
Gas Co., 212 U. S. 19, 29 Sup. Ct. 192. 

10 Such a situation arises when a railroad is required to pay part of the expenses of 
a state railroad commission. Charlotte, etc. Ry. Co. v. Gibbes, 142 U.S. 386, 12 Sup. 
CL aes. 

it The established rule allows none to question the constitutionality of a statute 
because of discrimination, except one whose constitutional rights are thereby infringed. 
Brown »v. Ohio Valley Ry. Co., 79 Fed. 176; Kansas City v. Union Pacific R. Co., 59 
Kan. 427, 53 Pac. 468. Therefore the decision of the Minnesota court seems to be 
correct, since the objection is raised by the railroad against which there has been no 
discrimination. 


1 See Merchants’ and Miners’ Transportation Co. v. Borland, 53 N. J. Eq. 282, 285, 
31 Atl. 272, 273. 

2 Twenty-eight states now have statutes of varying degrees of leniency to the bene- 
ficiary. Under statutes like that in Massachusetts, creditors may recover out of the 
proceeds of the policy the amount of the premiums, with interest, paid by the debtor 
with fraudulent intent. Mass., Rev. Laws, 1902, c. 118, § 73. Most lenient to the 
beneficiary is Tennessee, where all insurance on the husband’s life enures to the benefit 
of his widow and children, free from the claims of his creditors. Both premiums and 
the face value of the policy may be unlimited in amount. TENN., CoDE, 1896, 
§ 4231. 

8 Taylor v. Coenen, 1 Ch. D. 636; Bailey ». Wood, 202 Mass. 562, 89 N. E. 149. 
Contra, Succession of Hearing, 26 La. Ann. 326, decided, however, in a civil-law juris- 
diction, where the statute of Elizabeth is not in force. 
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valuable contract right and should be available in the general distribu- 
tion of the estate.‘ But where the policy is made payable to the wife or 
child originally, at least three results have been reached by the courts. 
The doctrine of the United States Supreme Court® and some others ° al- 
lows an insolvent husband to devote a moderate part of his income for his 
family’s benefit, entirely free from the claims of creditors, provided there 
was not actual fraud. Another solution permits the beneficiary to keep 
the proceeds less the amount of premiums paid by the insolvent.’ A 
third doctrine, which seems correct on principle, gives to the creditors all 
the proceeds, because they are the result of the investment of a sum 
fraudulently diverted from the estate. Where some of the premiums are 
paid before and some after insolvency, the result has been said to depend 
on whether all the premiums together are regarded as the consideration 
for the insurer’s promise, or only the first so regarded, and subsequent 
ones as the fulfilment of conditions.® Under the first view, the creditors 
would get a part of the proceeds proportionate to the premiums paid 
after insolvency;!° under the latter, only such premiums themselves." 
But this latter solution is more technical than just. Since in substance 
the payment of all the premiums is the consideration, a proportionate 
division seems fair. 

The problem arises less often with regard to other kinds of insurance, 
but would seem to require an application of the same principles. When 
an insolvent grants or mortgages property and insures it for the benefit 
of the grantee or mortgagee, the question whether the insurance pro- 
ceeds are recoverable as a preference or fraudulent conveyance is wholly 
separate from that whether the property itself would be recoverable. 
Though not a substitute for the property,” insurance money is the pro- 
ceeds of a contract of indemnity." As in the life insurance cases, the 
controlling consideration should be as to who paid for the contract, for 
neither individual creditors nor volunteers have a right to receive in- 
demnity at the expense of the general creditors. Where the mortgagee 
pays all the premiums, he should keep the proceeds, for the estate has 
not suffered; * and where the mortgagor pays all, his creditors should 
prevail.” A more doubtful case arises where the mortgagor defaults 





4 See 1 Moore, FRAUDULENT CONVEYANCES, I19. 

5 Central Bank of Washington v. Hume, 128 U. S. 195, 9 Sup. Ct. 41. 

6 Hendrie and Bolthoff Mfg. Co. v. Platt, 13 Colo. App. 15, 56 Pac. 209. See 
Elliott’s Appeal, 50 Pa. St. 75, 83. 

7 #tna National Bank v. United States Life Ins. Co., 24 Fed. 770. See Pence v. 
Makepiece, 65 Ind. 345, 360. 

8 Merchants’ and Miners’ Transportation Co. v. Borland, supra; Fearn v. Ward, 80 
Ala. 555, 2 So. 114. See 25 Am. L. REv. 185. 

9 See 25 Am. L. REv. 185, 197. 

10 Pullis v. Robison, 73 Mo. 201. 

11 Jn re Bear and Steinberg, 11 Nat. Bankr. Reg. 46. 

12 See 1 Moore, FRAUDULENT CONVEYANCES, 118. 

18 See 1 May, INSURANCE, 4 ed., § 2; RicHARDS, INSURANCE Law, 3 ed., § 24. 

“4 Cf.McLean »v. Hess, 106 Ind. 555; Lerow v. Wilmarth, 9 Allen (Mass.) 382. Thus, 
if a preferred creditor insures property given him, and it is destroyed, he may retain the 
insurance money though he could not keep the property. 

% North Star Boot and Shoe Co. v. Ladd, 32 Minn. 381. It is immaterial whether 
the bankrupt be mortgagor, or grantor, or has never had any interest in the property 
insured. 
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after paying some, and thereafter the mortgagee keeps them up on his 
own account. But here, too, it would seem that the proceeds should be 
apportioned according to the amount of premiums paid by each. 

A recent case raises apparently for the first time the question whether 
the so-called union mortgage clause * in a policy on property mortgaged 
as a preference introduces a variation.'” The court held that the mort- 
gagor’s trustee in bankruptcy was entitled to the proceeds. Brown City 
Savings Bank v. Windsor, 198 Fed. 28 (C. C. A., Sixth Circ.). As the 
court says, the clause does no more than protect “the mortgagee against 
the mortgagor’s violation of conditions of the policy.”'* Whether it 
creates a contract directly between the insurer and the mortgagee or 
makes the latter the beneficiary of a contract between the insurer and 
the mortgagor, the mortgagee receives the benefit of any payment. Ifthe 
mortgagor paid the premiums, as in the principal case,!* his creditors 
should recover the proceeds. 





RECENT CASES. 


BANKRUPTCY — POWER SPRINGING FROM NECESSITY — PURCHASER OF 
PERISHABLE GOODS AFTER ADJUDICATION PROTECTED. — A mining dredge was . 
attached during a process in a New Mexico court. Within four months after 
the attachment the owner of the dredge was adjudicated a bankrupt in IIli- 
nois. Thereafter, but before actual notice ‘of the bankruptcy proceedings had 
come to the parties in New Mexico, the dredge was sold under a statute by 
order of the New Mexico court, because it was “‘of a perishable nature, and 
liable to be lost or diminished in value before the final adjudication of the 
case.” The trustee of the bankrupt sought to avoid the sale, on the ground 
that he was vested with title as of the date of adjudication under § 70 of the 
Bankruptcy Act, and that the filing of the petition was a caveat to all the world. 
Held, that the title of the bond fide purchaser for value prevails over that of 
the trustee. Jones v. Springer, 226 U. S. 148, 33 Sup. Ct. 64. 

The principal case, to protect the purchaser, invokes the doctrine of a power 
springing from necessity. Jurisdiction for the application of this doctrine is 
based on actual custody in situations requiring quick action rather than de- 
liberation. Jennings v. Carson, 4 Cranch (U.S.) 2; Baker v. Baker, 1 Ventris 





16 The principal provisions of such clauses affecting this question are as follows: 
the loss is payable to the mortgagee as his interest shall appear; the mortgagee’s 
interest is not invalidated by any act or neglect of the mortgagor, provided the former 
pays, on demand, premiums in default from the mortgagor. It is uniformly held that 
such a clause gives the mortgagee an interest distinct from the mortgagor. Hastings 
v. Westchester Fire Ins. Co., 73 N. Y. 141; Reed v. Firemen’s Ins. Co. of Newark, 81 
N. J. L. 523, 80 Atl. 462. 

17 Tn the principal case, the court was concerned with whether the proceeds of the 
policy were recoverable as a preference, within § 60 of the Bankruptcy Act of 1898; 
but it seems that the same considerations would apply as in determining whether 
there was a fraudulent conveyance within the Statute of Elizabeth in the life insurance 
cases. 

18 See principal case, p. 33. 

19 In the principal case, the mortgagee paid all the premiums, but the mortgage 
contained a provision that such payments should be a further lien on the premises. 
In effect, the mortgagor paid them. 
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313. The sale confers title good against all the world irrespective of notice. 
Young v. Kellar, 94 Mo. 581, 7S. W. 293; Betterton v. Eppstein, 78 Tex. 443, 14 
S. W. 861. This answers the trustee’s objection based on the rule that the filing 
of the petition in bankruptcy is a caveat to all the world and in effect an attach- 
ment and injunction. Mueller v. Nugent, 184 U.S. 1, 22 Sup. Ct. 269; In re 
Granite City Bank, 137 Fed. 818. And moreover this rule has been limited by 
later decisions mentioned with approval in the principal case. York Mfg. Co. 
v. Cassell, 201 U. S. 344, 353, 26 Sup. Ct. 481, 484; In re Rathman, 183 Fed. 
913, 924, 925. With the element of necessity absent, it is submitted that the 
trustee should prevail, because, whether the bankruptcy proceedings are a 
caveat or not, the purchaser cannot save himself by the proviso of § 67f of the 
Bankruptcy Act, which protects a purchaser for value, who obtains title by an 
attachment without notice or reasonable cause for inquiry, since the adjudi- 
cation dissolved the lien and the entire title and interest was vested in the 
trustee. Bankruptcy Act oF 1898, §§ 67, 70. Therefore the purchaser would 
take nothing which could be protected. 


BANKRUPTCY — PREFERENCE — INSURANCE OF PROPERTY PREFEREN- 
TIALLY MORTGAGED, AS A PREFERENCE. — An insolvent company mortgaged 
property under circumstances rendering the mortgage voidable as a preference 
under § 60 of the Bankruptcy Act of 1898. An insurance policy was taken out, 
containing a standard mortgagee clause, and the mortgage provided that if the 
mortgagee should pay any premiums, the sum so paid should be a further lien 
on the premises. The mortgagee paid all the premiums. After a loss, the in- 
surance company paid the mortgagee. Held, that the mortgagor’s trustee in 
bankruptcy can recover the proceeds of the policy from the mortgagee. Brown 
City Savings Bank v. Windsor, 198 Fed. 28 (C. C. A., Sixth Circ.). See Notes, 
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BILLs AND Notes — CERTIFIED CHECKS — EFFECT IN DISCHARGING MAKER 
WHEN CERTIFIED AT HIS INSTANCE. — The drawer of a check procured its 
certification by the bank before delivering it to the payee. The bank closed 
the following day and the check was dishonored on presentment. Held, that 
the drawer is liable on the check. Davenport v. Palmer, 137 N. Y. Supp. 796 
(Sup. Ct., App. Div.). 

Certification of a check at the instance of the holder discharges the drawer. 
Metropolitan National Bank of Chicago v. Jones, 137 Ill. 634, 27 N. E. 533; 
First National Bank of Jersey City v. Leach, 52 N. Y. 350. By the great weight 
of authority, however, the drawer is not discharged when the certification has 
been at his own instance. Born v. First National Bank of Chicago, 123 Ind. 
78, 24 N. E. 173; Bickford v. First National Bank of Chicago, 42 Ill. 238. But 
see First National Bank of Washington v. Whitman, 94 U. S. 343, 345. Two 
reasons are advanced for releasing the drawer of a check certified in the 
holder’s hands, while the drawer of a bill of exchange continues secondarily 
liable after acceptance by the drawee: first, the payee foregoes his right to 
receive the money due him and takes instead the liability of the bank; second, 
a certified check is regarded in business practically as a bank note, and as the 
funds in the bank are beyond the drawer’s control presumably the payee does 
not rely on the drawer’s extraordinary liability as surety. The latter reason 
applies equally to a check certified in the drawer’s hands, with such force that 
the absence of the former reason in addition is not enough to justify the differ- 
ent rules of law. Furthermore, as the instrument is the same on its face in 
both cases, an indorsee, if the principal case is to be followed, could not know 
what obligation he is buying, and suit would often have to be brought against 
the drawer before the facts could be ascertained. See 6 Harv. L. Rev. 138. 
The distinction, however, is embodied in the Negotiable Instruments Law, 
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§§ 187, 188, which was binding on the court in this case. Cullinan v. Union 
Surety & Guaranty Co., 79 N. Y. App. Div. 409, 80 N. Y. Supp. 58. 


Brtts AND Notes — SET-OFF BY ACCOMMODATED PAYEE OF PROMISSORY 
NOTE AGAINST INSOLVENT BANK. — The accommodated payee of a promissory 
note discounted it at the defendant bank which had knowledge of the facts. 
The bank became insolvent before the note fell due. The payee brought suit in 
equity to compel the receiver to offset his credit balance in the bank against 
the amount of the note. Held, that the receiver must do so. Building and 
Engineering Co. v. Northern Bank, 206 N. Y. 400, 99 N. E. 1044. 

If a negotiable instrument is received with knowledge of a suretyship rela- 
tion between the parties to the instrument, the ordinary rules of suretyship 
are held to apply in equity. See CHALMERS, BILLS oF EXCHANGE, 7 ed., 224. 
As between himself and the party accommodated, the accommodating party 
is in effect a surety.. American National Bank v. Junk Brothers, 94 Tenn. 624, 
30 S. W. 753. See Latimer v. Wood, 73 Fed. 1001, 1002. Accordingly, an ex- 
tension of time to the accommodated party is held to release the accommodating 
party. See 2 Ames, CAsEs ON BILLs AND NOTES, 82,n. 2. And prior to the Ne- 
gotiable Instruments Law, the New York court would clearly have recognized 
the accommodated payee as the party primarily liable, with a right of set-off 
which equity will protect. Clute v. Warner, 8 N. Y. App. Div. 40; Scott v. 
Armstrong, 146 U.S. 499, 13 Sup. Ct. 148. However, sections 119, 120, and 192 
of the Negotiable Instruments Law have generally been construed strictly as 
holding the maker of a noteliable thereon without regard to the suretyship rela- 
tion. Union Trust Co. v. McGinty, 212 Mass. 205, 98 N. E. 679; Wolstarholme 
v. Smith, 34 Utah 300, 97 Pac. 329. Contra, Fullerton Lumber Co. v. Snouffer, 
139 Ia. 176, 117 N. W. 50. It has been suggested that the sections in the 
Negotiable Instruments Law as to suretyship are inadequate and should be 
entirely omitted. See 59 U. or Pa. L. REV. 542. 


CANCELATION OF INSTRUMENTS — INSURANCE PoLicy — BREACH OF WAR- 
RANTY. — An insured warranted that no company had refused him insurance. 
He had been rejected by another company, but was ignorant of that fact. 
Soon after the policy was issued, the insurance company brought a bill to 
have it canceled, offering to return the premiums. Held, that the company 
is entitled to the relief. Pacific Mutual Life Ins. Co. v. Glaser, 150 S. W. 
549 (Mo.). 

Although the court admitted that the breach of warranty rendered the policy 
invalid, it granted the relief only on the ground that there was a mutual mis- 
take of fact. But those mistakes which the parties expressly provide for are 
not the kind that equity relieves against. Mistake in itself is a ground for 
equity jurisdiction only when the plaintiff has become bound by a contract 
under circumstances which make it inequitable for the other party to enforce 
it. But in the principal case he has not become bound at all. See 2 Pomeroy, 
EQUITABLE JURISPRUDENCE, § 852. Cf. 23 Harv. L. Rev. 623. The real 
reason for cancelation in such a case depends upon the equitable doctrine of 
quia timet. A party whose defense depends upon parol evidence should not be 
subjected to the danger of future vexation by suit upon a written instrument, 
particularly a specialty, primd facie valid. Connecticut Mutual Life Ins. Co. v. 
Home Ins. Co.,17 Blatchf. (U.S.) 142; Cooperv. Joel, 27 Beav. 313. See Merriti 
v. Ehrman, 116 Ala. 278, 288, 22 So. 514, 516. Cf. Fenn v. Craig, 3 Y. & C. 
Exch. 216. Although insurance warranties are conditions precedent in sub- 
stance, they are conditions subsequent in form and their breach must be proved 
affirmatively. Chambers v. Northwestern Mutual Life Ins. Co., 64 Minn. 495, 
67 N. W. 367; O’Connell v. Supreme Conclave Knights of Damon, 102 Ga. 143, 
28 S. E. 282. 
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CaRRIERS — CustToDY AND CONTROL OF Goops — WHEN CARRIER BECOMES 
A WAREHOUSEMAN. — The plaintiff shipped goods over the defendant railroad 
consigned to his own order, the purchaser to be notified. The purchaser re- 
fused to accept the goods but the carrier failed to notify the plaintiff thereof. 
The goods were stored and accidentally destroyed by fire. Held, that the carrier 
is liable. Nashville, Chattanooga & St. Louis Ry. Co. v. Dreyfuss-Weil Co., 
150 S. W. 321 (Ky.). 

There are several views as to when a carrier’s absolute liability ceases and 
becomes a liability only to use due care. In some jurisdictions it ceases when 
the carrier deposits the goods at their destination. Thomas v. Boston & Provi- 
dence R. Corp., 51 Mass. 472; Merchants’ Dispatch Transportation Co. v. 
Hallock, 64 Ill. 284. A more scientific view is that a reasonable time for re- 
moval must be given. Wood v. Crocker, 18 Wis. 345; Burr v. Adams Express 
Co., 71 N. J. L. 263, 58 Atl. 609. It seems well settled, however, that after the 
consignee refuses the goods, the carrier is liable to the consignor only as ware- 
houseman for due care. Hathorn v. Ely, 28 N.Y. 78; Stapleton v. Grand Trunk 
Ry. Co., 133 Mich. 187, 94 N. W. 739. Therefore the carrier should not be 
liable for a loss occurring after failure to notify the consignor of this refusal 
unless the failure to do so is negligence causing that loss. Kremer v. Southern 
Express Co., 6 Cold. (Tenn.) 356; American Sugar-Refining Co. v. McGhee, 
96 Ga. 27, 21 S. E. 383. Contra, American Merchants’ Union Express Co. v. 
Wolf, 79 Ill. 430. In the principal case, however, the court, treating the pur- 
chaser as consignee, seems to consider that the liability as carrier continues 
until the consignor is notified. It is submitted that this reasoning is unsound. 
The same result could properly have been reached by holding the carrier under 
a duty to use due care in notifying the consignor, a breach of which duty con- 
stituted negligence. American Sugar-Refining Co. v. McGhee, supra. 


CARRIERS — STATE REGULATION — CONSTITUTIONALITY OF STATUTE PRO- 
vipInc ReEpucED RATES For Mixit1A. — A statute provided that the militia 
while traveling under orders should be carried at less than the regular maximum 
passenger fare. The rate was admitted by the carrier to be compensatory. 
Held, that the statute is constitutional. State v. Chicago, Milwaukee, & St. 
Paul Ry. Co., 137 N. W. 2 (Minn.). See NorEs, p. 360. 


CARRIERS — STATE REGULATION — CONSTITUTIONALITY OF STATUTE RE- 
QUIRING POLICEMEN TO BE CARRIED FREE ON TROLLEY Cars. — A statute 
provided that policemen should be carried free on the cars of street railway 
companies. Held, that the statute is constitutional. State v. Sutton, 84 Atl. 
1057 (N. J.). See NoTEs, p. 360. 


ConFiict oF Laws — MAKING AND VALIDITY OF CONTRACTS — CONTRACT 
CONCERNING LAND: WHAT LAW GOVERNS VALIDITY. — A contract made in 
Minnesota for the sale of Colorado land contained a provision for forfeiture 
which was invalid by Minnesota law. The Minnesota court applied the local 
law. Held, that this does not deprive the plaintiff of his rights under the 
United States Constitution. Selover, Bates & Co. v. Walsh, 226 U. S. 112, 
33 Sup. Ct. 69. 

For a discussion of the principles involved, see 21 Harv. L. REv. 365; 22 


id. 534. 


ConsTITUTIONAL LAw — Due Process or LAw — LimiTING THE USE TO 
WHICH PROPERTY MAY BE PUT. — A statute authorized city councils, in their 
discretion, to prescribe and establish building lines along streets. A city coun- 
cil passed an ordinance that one of its committees should establish a building 
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line along the side of a street whenever the owners of two-thirds of the abutting 
property should so request in writing. Held, that the ordinance is unconsti- 
tutional. Eubank v. City of Richmond, 226 U. S. 137, 33 Sup. Ct. 76. 

A person can be deprived of property under the Constitution only by proper 
methods and for a proper purpose. Cf. Westervelt v. Gregg, 12 N. Y. 202. See 
Davidson v. New Orleans, 96 U. S.97, 107. The principal case holds that the 
ordinance deprives the plaintiff of his property without due process because 
it allows part of the property owners on a block to determine the extent of the 
use that other owners shall make of their property. See 1 Ditton, MuNICIPAL 
CORPORATIONS, 5 ed., § 244. A former decision justifies a similar ordinance on 
the ground that the purpose to be accomplished was a proper subject for the 
exercise of the police power. Crowley v. Christensen, 137 U. S. 86, 11 Sup. Ct. 
13. But the principal case properly decides that the use of improper means 
to deprive a person of his property is alone enough to make the act unconstitu- 
tional. This leaves open the question whether the police power may be exercised 
for esthetic purposes. When that question arises it is hoped that offenses to 
the eye will find the same disfavor accorded to offensive noises and odors. 
Ex parte Foote, 70 Ark. 12, 65 S. W. 706; Slaughter-House Cases, 16 Wall. 
(U. S.) 36. See 20 Harv. L. REv. 43. 


CONSTITUTIONAL LAW — IMPAIRMENT OF THE OBLIGATION OF CONTRACTS 
— CHANGE OF REMEDY INCORPORATED IN THE OBLIGATION. — A statute au- 
thorizing materialmen and laborers on public works to sue on contractors’ 
bonds provided that no action should be brought unless the plaintiff served a 
notice upon the obligors within ninety days after the last item of material or 
service furnished. This was amended so as to require the notice within ninety 
days after the completion of the contract and acceptance of the building. A 
party who furnished materials and service before the change in the law sued on 
a bond but complied with the amendment only. Held, that the amendment 
does not impair the obligation of the contract contained in the bond. National 
Surety Co. v. Architectural Decorating Co., 226 U.S. 276, 33 Sup. Ct. 17. 

A state may change the remedy on a contract without impairing the obliga- 
tion. Accordingly it may vary conditions subsequent, such as statutes of limi- 
tation, or conditions precedent, such as statutory requirements of notice. 
Pleasants v. Rohrer, 17 Wis. 577; Curtis v. Whitney, 13 Wall. (U. S.) 68. 
Whether the remedy which remains is adequate depends upon the circumstances 
of each case. Berry v. Ransdall, 4 Metc. (Ky.) 292; Woart v. Winnick, 3 N. H. 
473; Morris v. Carter, 46 N. J. L. 260. But see Read v. Frankfort Bank, 23 
Me. 318, 322. Clearly, a state may prescribe a more efficient remedy. Bern- 
heimer v. Converse, 206 U. S. 516, 27 Sup. Ct. 755. But in the principal case 
the statute had been construed as though set out in the bond. See Grant v. 
Berrisford, 94 Minn. 45, 49, 101 N. W. 940, 942. It has been held that legis- 
lation may invalidate a provision in an insurance policy requiring suit within 
six months. Smith v. Northern Neck Mutual Fire Association, 112 Va. 192, 
70 S. E. 482. The principal case goes even further, assuming that the statute 
was incorporated in the bond, for real conditions subsequent, as in the in- 
surance policy, are enforced less strictly than conditions precedent. Semmes 
v. Hartford Ins. Co., 13 Wall. (U.S.) 158; New York Life Ins. Co. v. Statham, 
93 U. S. 24; Thompson v. Phenix Ins. Co., 136 U. S. 287, 10 Sup. Ct. rorg. 
By the weight of authority, however, the Constitution protects express stipu- 
lations as to remedy. Central Glass Co. v. Niagara Fire Ins. Co., 59 So. 972 
(La., 1912); Billmeyer v. Evans, 40 Pa. 324; Taylor v. Stearns, 18 Gratt. 
(Va.) 244; International Building & Loan Association v. Hardy, 86 Tex. 
610, 26 S. W. 497. See Green v. Biddle, 8 Wheat. (U. S.) 1, 84. Cf. The 
Harrisburg, 119 U. S. 199, 214, 7 Sup. Ct. 140, 147. See BLack, Consti- 
TUTIONAL PROHIBITIONS, § 149. Where the parties impose conditions upon 
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the enforcement of a contract, they thereby directly qualify their prom- 
ises, so that any change in the conditions obviously impairs the obligation. 
Of course if a contract specifies a remedy, such as distress for rent, which de- 
pends upon a particular legal process, the state is not precluded from abolishing 
the process. Conkey v. Hart, 14 N. Y. 22; Worsham v. Stevens, 66 Tex. 89, 17 
S. W. 404. Such a stipulation is not thereby impaired, for it was either condi- 
tioned upon the continuance of the process, or invalid on grounds of policy. 
Cf. Railroad Co. v. Hecht, 95 U. S. 168. In the principal case the state court 
could not mean that the statute was incorporated into the contract in fact, 
and there is no reason to give to a fictitious incorporation the effect of a real 
condition precedent. 


CONSTITUTIONAL LAw. — PRIVILEGES, IMMUNITIES, AND Ctass LEGISs- 
LATION — REGULATION OF TRADES: STATUTE PROHIBITING DISCRIMINATION 
BETWEEN DIFFERENT COMMUNITIES TO INJURE ComPETITORS.—A statute 
made it a crime for a producer, manufacturer, or distributor of any commodity 
in general use to sell in one community at a lower price than in another for 
the purpose of destroying the competition of an established dealer or those 
intending to become such. Held, that the statute is constitutional. Central 
Lumber Co. v. South Dakota, 226 U. S. 157, 33 Sup. Ct. 66. 

The common law recognizes that there is a strong social interest in pre- 
serving competition, and hence discourages acts or contracts which unreason- 
ably stifle competition. King v. Waddington, 1 East 143; Alger v. Thacher, 
19 Pick. (Mass.) 51. A statute which makes criminal the practice of selling 
a commodity in one community at a lower price than is charged in another 
for the purpose of destroying competition, undoubtedly limits the freedom 
to contract. But so long as the restraints are not arbitrary and are in the in- 
terests of society, such a limitation may be justified. Chicago, B.& Q. R. Co. v. 
McGuire, 219 U.S. 549, 31 Sup. Ct. 259; Gundling v. Chicago, 177 U. S. 183, 
20 Sup. Ct. 633. It is generally agreed that the social interest in preserving 
competition does justify such a statute as that in the principal case. State 
v. Drayton, 82 Neb. 254, 117 N. W. 768; In re Opinion of the Justices, 99 
N. E. 294 (Mass.). Nor does such a statute deny equal protection of the laws 
merely because limited in its application to those selling in two places in the 
state. This classification is reasonable because this class of dealers is able to 
cause harm to the community beyond the power of ordinary storekeepers. 
Statutes equally limited in their application have been held constitutional. 
Thus a statute relating only to insurance companies has been held valid. 
Carroll v. Greenwich Ins. Co., 199 U. S. 401, 26 Sup. Ct. 66. So, too, a law was 
upheld which applied only to those engaged in the sale of kerosene. State ex 
rel. Young v. Standard Oil Co., 111 Minn. 85, 126 N. W. 527. See 26 Harv. 
L. REv. 32 et seq. 


CONTRIBUTORY NEGLIGENCE — “Last CLEAR CHANCE” DOCTRINE. — 
The plaintiff, while lying drunk on a street car track, was injured by a. car be- 
longing to the defe 1dant. The lower court charged that, even though the 
plaintiff was negligent, if he was drunk and helpless and the motorman could, 
by the use of due care, have avoided the accident, the plaintiff might recover. 
a C) the charge is erroneous. Craig v. Augusta-Aiken Ry. Co., 76S. E. 
at (S. C.). 

The principal case seems to disregard the “last clear chance” doctrine 
which is now almost universally recognized. It is generally true that 
a plaintiff whose negligence contributed as a legal cause of his injury 
is precluded from recovery. Neal v. Gillett, 23 Conn. 437; Payne v. 
Chicago & Alton R. Co., 129 Mo. 405, 31 S. W. 885. That severe rule, 
however, has been modified in several instances. Thus where a negligent 











370 HARVARD LAW REVIEW. 


plaintiff has been damaged intentionally by the defendant, he can recover. 
Steinmetz v. Kelly, 72 Ind. 442. Also where the defendant observes the danger 
and proceeds with wanton disregard of consequences the damaged plaintiff is 
compensated. Aiken v. Holvoke R. Co., 184 Mass. 269, 68 N. E. 238. And thus 
where the plaintiff, although negligent, is helpless to avoid the accident, and 
the defendant by the use of due care could avoid it, a recovery is allowed. 
Nashua Iron and Steel Co. v. Worcester & Nashua R. Co., 62 N. H. 159. See 
Nieboer v. Detroit Electric Ry. Co., 128 Mich. 486, 491, 87 N. W. 626, 628. 
As both would be liable to an injured third party, it is apparent that the 
“last clear chance” doctrine cannot be supported on the ground that the 
plaintiff’s negligence was not a legal cause of the accident. It is in fact an arbi- 
trary modification of a harsh rule; which is justified because in the great ma- 
jority of cases it places the loss on the man who is most to blame. The now 
discredited rule of comparative negligence may have been more scientific, but 
the “last clear chance”’ doctrine is far easier of practical application, and does 
not lodge such unlimited power in the hands of the jury. 


CoRPORATIONS — CAPITAL, STOCK, AND DIVIDENDS — STOCKHOLDERS’ 
Ricut TO RECOVER DIVIDENDS INFORMALLY DECLARED. — The stockholders 
of a corporation, who included the directors, met and unanimously but with- 
out formal resolution agreed to a division of profits. Accordingly, credits 
were placed on the books to each of the stockholders, some of whom withdrew 
their share. Subsequently, the corporation became bankrupt. Held, that a 
stockholder has a provable claim for the amount credited him. Spencer v. 
Lowe, 198 Fed. 961 (C. C. A., Eighth Circ.). 

After a dividend is properly declared and set aside, the stockholder may claim 
it against creditors of the corporation. Le Roy v. Globe Ins. Co., 2 Edw. Ch. 
(N. Y.) 657; Matter of Le Blanc, 14 Hun (N. Y.) 8. If it is not segregated, 
he has a provable claim as a creditor. McLaran v. Crescent Planing Mill Co., 
117 Mo. App. 40, 93 S. W. 819. See Hunt v. O’Shea, 69 N. H. 600, 601, 45 Atl. 
480. Where the power to declare dividends is vested in the directors, the 
stockholders perhaps cannot act. See Grant v. Ross, 100 Ky. 44, 48, 37 S. W. 
263. But where all directors attend the meeting in which dividends are de- 
clared, and assent, this objection seems unavailable. See 2 MACHEN, CorPoO- 
RATIONS, § 1191. But cf. Gashwiler v. Willis, 33 Cal. 11. The question then is 
as to the formality necessary to a proper declaration of dividends. Under 
statutes making directors liable for declaring illegal dividends, a distribution 
of profits is held a dividend. Rorkev. Thomas, 56 N.Y. 559; Pennsylvania Iron 
Works Co. v. MacKenzie, 190 Mass. 61, 76 N. E. 228. Where the rights of no 
third party are involved, and unanimous consent is given, informality of dec- 
laration does not prevent the stockholder from recovering a dividend. Cen- 
tral of Georgia R. Co. v. Central Trust Co., 135 Ga. 472, 69 S. E. 708; Barnes v. 
Spencer & Barnes Co., 162 Mich. 509, 127 N. W. 752; Breslin v. Fries-Breslin 
Co., 70 N. J. L. 274, 58 Atl. 313. But cf. Dennis v. Joslin Manufacturing Co., 
19 R. I. 666, 36 Atl. 129. In the principal case, the court considers the trustee 
in bankruptcy as standing no better than the corporation. Moreover, the 
other stockholders had collected their dividends. Though informal, these can- 
not be recovered back. Berryman v. Bankers’ Life Ins. Co., 117 N. Y. App. 
Div. 730, 102 N. Y. Supp. 695. Consequently, to disallow the claim would be 
to enforce a preferential dividend. Cf. Stoddard v. Shetucket Foundry Co., 
34 Conn. 542. 


CrrminaL Law — STATUTORY OFFENSES — DIVISIBILITY OF OFFENSE: 
PRACTICE OF MEDICINE wiTHouT LICENSE. — A statute prohibited the prac- 
tice of medicine without a certificate. The defendant, without such certificate, 
opened an office as doctor and treated two patients on the same day and five 
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others on different days. Held, that the defendant is guilty of eight separate 
offenses. State v. Cotner, 127 Pac. 1 (Kan.). | 

The distinction adopted in the principal case between continuing and divisible 
offenses depends on whether successive impulses are separately given. See 
1 WHARTON, CRIMINAL Law, 1oed., § 27. That a series of mining operations, in- 
cluding several changes of workers and separate cuts, has been considered a single 
offense, suggests the inadequacy of the proposed criterion. Regina v. Bleas- 
dale, 2 C. & K. 765. A distinction might more properly be based on whether 
the gravamen of the injury to the state lies in the accumulated total or in the 
successive elements. Thus the state may object to the desecration of the 
Sabbath and punish the carrying on of business without regard to the number 
of individual transactions. Crepps v. Durden, 2 Cowp. 640. Or the public 
health may be endangered by every piece of bad meat offered for sale, and 
each exposure, though all on the same counter, may be punished separately. 
In re Hartley, 31 L. J. Rep. N. Ss. 232. In the principal case both views are 
possible, either that the state regards each individual treatment as dangerous, 
or that the legislature merely seeks supervision of the practice of medicine, 
without assuming that every unlicensed practitioner is necessarily inefficient. 
The latter seems to be indicated, however, by the peculiar wording of the 
statute. Thus the including of the mere use of a doctor’s sign in the definition 
of the practice condemned seems to show that the status is punished as such. 


ELECTIONS — RIGHT TO APPEAR ON BALLOT UNDER PARTY NAME. — Cer- 
tain persons nominated for presidential electors at the state Republican primary 
accepted nominations for the same office from the Progressive party, and an- 
. nounced their intention of voting for the nominee of that party for President. 
The Republican State Committee, which was authorized by statute to fill 
vacancies on the ballot, nominated other men to take their places and asked a 
writ of mandamus to compel the secretary of state to certify these men as the 
nominees of the Republican party. Held, that the writ should be granted, 
since, the nominees having accepted an inconsistent office, their first position 
on the ballot is vacant. State ex rel. Nebraska Republican State Central Com- 
mittee v. Wait, 138 N. W. 159 (Neb.). See Nores, p. 351. 


Equity — JURISDICTION — INJUNCTION BY MUNICIPAL CORPORATION OF 
PuBLic NUISANCE. — The city of Pittsburgh obtained an injunction against 
the defendants’ holding a meeting and making incendiary speeches in the 
street. Such meetings had formerly resulted in blocking the streets, : dis- 
turbances, and breaches of the peace when the police tried to break them up. 
Held, that the injunction be dissolved. City of Pittsburgh v. Van Essen, 60 
Pittsb. Leg. J. 711 (Pa., Allegheny Co. C. P., Oct., 1912). 

A public nuisance may be enjoined at the suit of the proper public officer on 
behalf of the public, under such circumstances as would give a court of equity 
jurisdiction over a private nuisance. People v. City of St. Louis, 1o Ill. 351; 
District Attorney v. Lynn& Boston R.Co.,16 Gray (Mass.)242. A private person 
may obtain an injunction only if he shows special injury to his property or his 
substantial rights. Hamilton v. Whitridge, 11 Md. 128, 69 Am. Dec. 184; Frink 
v. Lawrence, 20Conn.117. A municipal corporation may have equitable relief 
on the same terms. Borough of Stamford v. Stamford Horse R. Co., 56 Conn. 
381; Inhabitants of Springfield v. Connecticut River R. Co., 4 Cush. (Mass.) 
63. But it is not such a representative of the state that it may sue instead of 
the attorney-general on behalf of the public, unless so provided by statute. 
Township of Belleville v. City of Orange, 70 N. J. Eq. 244, 62 Atl. 331; Inhabi- 
tants of Needham v. New York & N. E. R. Co., 152 Mass. 61, 25 N. E. 20. 
In the principal case, therefore, the fact that no proprietary interest is shown 
is a sufficient ground for refusing the injunction. State v. Ehrlick, 65 W. Va. 
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700, 64 S. E. 935. Apart from this, the mere fact that the act committed is a 
crime would not defeat equity’s jurisdiction. Cranford v. Tyrrell, 128 N. Y. 
341, 28 N. E. 514; Jones v. Van Winkle Gin and Machine Works, 131 Ga. 336, 
62 S. E. 236. Nor would the fact that the plaintiff has the right to use force 
by its executive powers preclude an injunction if irreparable loss would follow 
from the use of force. In re Debs, 158 U.S. 564, 15 Sup. Ct. goo. An injunc- 
tion in such a case as is presented in the facts would probably be peculiarly 
effective. In general, however, courts of equity should be extremely reluctant 
to assume the functions of other branches of the government. 


EstoppeL — EsTtopPpEL IN Pats —FatLurE To Act. — The defendant’s 
name was forged to a telegram purporting to make a contract with the plain- 
tiff. On learning of this, the defendant stated to the plaintiff that he would 
neither admit nor deny liability on the contract. Held, that, even assuming a. 
duty to speak, the defendant is not here estopped to deny the contract, be- 
cause there was no resultant injury to the plaintiff. Wiggin v. Browning, 
23 Ont. Wkly. Rep. 128 (Divisional Ct.). See NorEs, p. 349. 


EVIDENCE — DECLARATIONS CONCERNING MATTERS OF PUBLIC OR GEN- 
ERAL INTEREST — PRIVATE BOUNDARIES: ADMISSIBILITY OF DECLARATIONS 
As Proor. — In an action of ejectment the rights of the parties depended on a 
disputed boundary line. The plaintiff offered evidence of what a person, since 
deceased, who had lived on the land, had said with reference to the location of 
the line. It did not appear that the declarant had any particular duty or in- 
terest in acquiring such information. Held, that the evidence is inadmissible. : 
Smith v. Stanley, 75 S. E. 742 (Va.). 

At common law the recognized public or general interest exception to the 
hearsay rule admitted, to prove boundaries, only declarations as to matters of 
general reputation in regard to public boundaries. Queen v. Bliss, 7 A. & E. 
550; Hall v. Mayo, 97 Mass. 416. In some American jurisdictions the courts 
have made a twofold extension of the exception by admitting hearsay evi- 
dence as to private boundaries of particular facts known or acts done by the 
declarant himself, on the grounds of the necessary lack of other evidence in 
the early history of American communities. Martin v. Folger, 15 Cal. 275; 
Harriman v. Brown, 8 Leigh (Va.) 697. It has been suggested that the Ameri- 
can rule is traceable to the older English rule in regard to private prescription. 
See 13 Harv. L. Rev. 56. The fact that the declarant is in effect an unsworn 
witness testifying of his own knowledge has led to several clearly defined limi- 
tations. The declarant must be dead and have had no motive to misrepresent. 
Scarfe v. Western North Carolina Land Co., 90 Fed. 238. See Barrett v. Kelly, 
131 Ala. 378, 384, 30 So. 824, 826. The rule of ante litem motam also applies. 
Hamilton v. Smith, 74 Conn. 374, 50 Atl. 884. See 15 Harv. L. REv. 673. The 
further limitation of the principal case that thedeclarant must stand in reference 
to the land so as to have made it his duty or interest to obtain accurate in- 
formation seems also a reasonable qualification. Clements v. Kyles, 13 Gratt. 
(Va.) 468; Fry v. Stowers, 92 Va. 13, 22 S. E. 500. 


Frxtures — TRADE FrixturES — WHAT FIXTURES ARE REMOVABLE. — 
The defendant removed from the front of a store leased from the plaintiff plate- 
glass windows and marble trimmings which he had attached by screws. The 
California Code allows removal of a fixture if it “can be effected without in- 
jury to the premises, unless the thing has . . . become an integral part of the 
premises.” Held, that the plaintiff may recover. Alden v. Mayfield, 127 Pac. 


44 (Cal.). 
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At common law the primary test of removal of fixtures by a tenant is whether 
the tenant’s intention in installing them is that they are to be permanent or 
merely for his use whilein possession. Thompson Scenic Ry. Co. v. Young,9o Md. 
278, 44 Atl. 1024; Menger v. Ward, 28 S. W. 821 (Tex.). But the law, wishing 
to protect the value of property, will not allow removal where it will injure the 
realty. Friedlander v. Ryder, 30 Neb. 783, 47 N. W. 83; Pond & Hasey Co. v. 
O’Connor, 70 Mich. 266, 73 N. W. 159. The California code is in effect declar- 
atory of this view of the common law. How the change will affect the fixture 
is not generally considered in this country if it does not entirely destroy it. 
Van Ness v. Pacard, 2 Pet. (U. S.) 137; Baker v. McClurg, 198 Ill. 28, 64 N. E. 
701. Insomuch as the intention of the tenant in every case would seem to be 
to remove whatever is of any value to him, it seems that the first requirement 
for removability should be only his intention that the property be used for 
trade purposes. Just as the law requires that the realty be not injured, so it 
seems that a further requirement of severability should be that the fixture re- 
tain a removable identity. Whitehead v. Bennett, 27 L. J. Ch. 474; Collamore 
v. Gillis, 149 Mass. 578, 22 N. E. 46. This rule more often than any other 
would preserve property for the benefit of society consistently with justice to 
the parties. An attempt to determine the value to society in each case would be 
obviously impracticable. Ornamental fixtures are governed by similar rules. 
See Hayford v. Wentworth, 97 Me. 347, 353, 54 Atl. 940, 942. 


GARNISHMENT — PERSONS SUBJECT TO GARNISHMENT — INSURANCE Com- 
PANIES: DISTINCTION BETWEEN INDEMNITY INSURANCE AND INSURANCE 
AGAINST LiaBiLity.—A policy insuring the defendant against loss from 
the operation of his automobile provided that no action should lie against the» 
company to recover for any loss unless brought by the assured for loss actually 
paid in money by him after trial of the issue. The plaintiff obtained a verdict 
against the assured in a suit defended by the insurance company for damages 
for injuries caused by the defendant’s automobile. The plaintiff then sought 
to garnish the proceeds of the policy in the company’s hands. Held, that he 
can doso. Patterson v. Adan, 138 N. W. 281 (Minn.). 

Cases on garnishment make a decisive distinction between contracts of in- 
demnity against loss and contracts insuring against liability. Finley v. United 
States Casualty Co., 113 Tenn. 592, 598, 83 S. W. 2, 3; Stephens v. Pennsylvania 
Casualty Co., 135 Mich. 189, 193, 97 N. W. 686, 688. In the former, garnish- 
ment is impossible, because of the general statutory rule that contingent lia- 
bilities are not subject to garnishment. Grimsrud v. Linley, 109 Wis. 632, 634, 
85 N. W. 410, 411. In the latter, garnishment is allowed, as the indebtedness 
is absolute. Hoven v. Employers’ Liability Assurance Corporation, 93 Wis. 
201, 67 N. W. 46. The question, then, is purely one of classification, and in 
many cases is not difficult. Anoka Lumber Co. v. Fidelity & Casualty Co., 63 
Minn. 286, 65 N. W. 353; Fenton v. Fidelity & Casualty Co., 36 Or. 283, 
56 Pac. 1096. The majority of the cases have held policies like that in the 
principal case to be contracts of indemnity. Allen v. Attna Life Ins. Co., 145 
Fed. 881; Frye v. Bath Gas & Electric Co., 97 Me. 241, 54 Atl. 395. Contra, 
Sanders v. Frankfort Marine, etc. Ins. Co., 72 N. H. 485, 57 Atl. 655. Cf. 
Blackstone v. Alemannia Fire Ins. Co., 56 N. Y. 104; In re Eddystone Marine 
Ins. Co., [1892] 2 Ch. 423. In the principal case there are many provisions 
which already insure against liability, and the proviso in terms applies to some 
of these. In such a case of ambiguity it would seem that the intention of the 
parties would be best carried out by construing the policy against the insurer. 
See Kratzenstein v. Western Assurance Co., 116 N. Y. 54, 59, 22 N. E. 221, 223. 
This is the more reasonable since the proviso seems to be ‘directed at the 
fraudulent payment by the insured of pretended claims, and can be made 
effective by confining it to cases where the company has not conducted the 
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defense. Contra, Connolly v. Bolster, 187 Mass. 266, 72 N. E. 981; Cushman 
v. Carbondale Fuel Co., 122 Ia. 656, 98 N. W. 500. 


ILtEGAL CONTRACTS — CONTRACTS COLLATERALLY RELATED TO SOME- 
THING ILLEGAL OR IMMORAL — RECOVERY OF PROCEEDS OF ILLEGAL TRANS- 
ACTION IN Hanps oF AGENT. — The plaintiff sent goods to the defendant, 
his agent, with an illegal gambling device by which the goods were to be sold. 
It was agreed that the proceeds should be kept separate and remitted to the 
plaintiff, and that title in all the property should remain in the plaintiff. Held, 
that the plaintiff can recover the proceeds of the illegal sales. Yale Jewelry 
Co. v. Joyner, 75 S. E. 993 (N. C.). 

The law will not aid in enforcing an illegal contract. Therefore the defend- 
ant in the principal case cannot be forced to perform his contractual obligation 
to remit the proceeds. Snell v. Dwight, 120 Mass. 9. If the illegal trans- 
action were completed and the proceeds handed to an agent who did not par- 
ticipate in the transaction, the agent could not set up the illegality of the former 
transaction because the obligation to pay over to the principal would arise 
solely from the receipt of the proceeds. Daniels v. Barry, 22 Ind. 207; Wilson 
v. Owen, 30 Mich. 474. Many courts have held that where an agency or part- 
nership is for the purpose of carrying out an illegal transaction the principal 
or partner cannot recover the proceeds, because the relation, being inseparable 
from the illegal contract, is itself illegal. Lemon v. Grosskopf, 22 Wis. 447; 
Leonard v. Poole, 114 N. Y. 371. The opposing view is that there is a duty 
arising from the fiduciary relation quite disconnected from the completed ille- 
gal transaction. Truant v. Elliott, 1 B. & P. 3; Baldwin v. Potter, 46 Vt. 402. 
See Woodworth v. Bennett, 43 N. Y. 273, 276. But this view would be hard to 
support if the transaction were a serious crime. If the title to goods and pro- 
ceeds, however, is always in the principal, the plaintiff need rest his claim 
neither on contractual nor relational obligation, and it would not seem that 
the existence of illegality is ever a ground for allowing third parties to deprive 
the plaintiff of property, as distinguished from contract, rights. 


InjJuNCTIONS — AcTS RESTRAINED — RESTRAINING SUIT IN A FOREIGN 
Jurispiction. — The defendant brought suit in an Iowa court against the 
plaintiff for slander and malicious prosecution, and while that action was still 
pending the defendant sued the plaintiff on the same cause of action in Missouri 
and attached land of the plaintiff in that state. A preliminary injunction re- 
straining the prosecution of the Missouri suit was granted, whereupon the de- 
fendant, after causing the Iowa suit to bedismissed, moved that the injunction 
be dissolved. Held, that the motion should be granted. Jones v. Hughes, 137 
N. W. 1023 (Ia.). See NOTES, p. 347. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — DISTRIBUTION OF 
RECOVERY UNDER EmpLoyers’ Liapitiry Act.—A brakeman was killed 
through the negligence of the railroad while engaged in interstate commerce. 
A state statute specifying the persons entitled to recover damages in such a 
case conflicted with the federal Employers’ Liability Act. Held, that the 
federal act governs. St. Louis, San Francisco, & Texas Ry. Co. v. Geer, 149 
S. W. 1178 (Tex., Ct. Civ. App.). 

For a criticism of a recent contrary decision, see 25 Harv. L. REv. 565. For 
a general discussion on the constitutionality of the federal act, see 25 Harv. 
L. Rev. 548. 


INTERSTATE. COMMERCE — CONTROL BY CONGRESS — EMPLOYEES PRO- 
TECTED BY FEDERAL EmpLoyvers’ Liapitity Act. — A brakeman was injured 
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while employed upon an intrastate train which was transporting water to a 
tank supplying interstate and intrastate trains. Held, that the federal Em- 
ployers’ Liability Act does not apply. Missouri, Kansas, & Texas Ry. Co. v. 
Fesmire, 150 S. W. 201 (Tex., Ct. Civ. App.). 

A railroad employee was injured while repairing a bridge upon which a 
track to carry interstate commerce was to be laid. Held, that the federal 
Employers’ Liability Act does not apply. Pedersen v. Delaware, Lackawanna, 
& Western R. Co., 197 Fed. 537 (C. C. A., Third Circ.). 

A railroad employee was injured while unloading rails to be used in replacing 
old rails upon a roadbed over which interstate trains passed. Apparently he 
was to take part in the repairing. Held, that the federal Employers’ Liability 
Act does not apply. Pierson v. New York, Susquehanna & Western R. Co., 
85 Atl. 233 (N. J., Ct. Err. and App.). See Notes, p. 354. 


INTERSTATE COMMERCE — CONTROL BY STATES — TAXATION: Goops IN 
Transit. — Flour while in interstate transit was stopped en roufe in an inter- 
mediate state, and there repacked and blended. The flour was usually on 
the wharf for from ten to twenty days, and a “fair working margin” was always 
kept on hand. Held, that it is taxable by the state. In re Holt & Co., 35 N. J. 
L. J. 307 (State Board of Equalization of Taxes). See Notes, p. 358. 


JupGMENTs — COLLATERAL ATTACK — MERGER OF FOREIGN JUDGMENT. — 
The plaintiff, after obtaining a judgment in Washington based on a Massa- 
chusetts judgment, brought suit in California on the Massachusetts judgment. 
Held, that the action is maintainable. Lilly-Brackett Co. v. Sonnemann, 126 
Pac. 483 (Cal.). 

The defendant in the principal case contended that the Massachusetts 
judgment had been merged in the Washington judgment. A lien is usually 
created by statute on the lands of a judgment debtor within the jurisdiction. 
Mitchell v. Wood, 47 Miss. 231. See Hutcheson v. Grubbs, 80 Va. 251, 254. It 
is argued, therefore, that unless successive judgments merge, a judgment 
creditor can unjustly subject the judgment debtor’s property to a multi- 
plicity of record liens. See Gould v. Hayden, 63 Ind. 443, 448; 1 FREEMAN, 
JupcMeEnts, 4 ed., § 216. Accordingly some courts hold that where the second 
judgment is recovered in the same jurisdiction and gives a lien upon the same 
property as the first, the former judgment is merged. Denegre v. Haun, 13 Ia. 
240; Purdy v. Doyle, 1 Paige (N. Y.) 557. Contra, Andrews v. Smith, 9 Wend. 
(N. Y.) 53; Preston v. Perton, Cro. Eliz. 817. Of the few cases, however, where 
the second judgment has been obtained in a different jurisdiction, the majority 
support the principal case. Weeks v. Pearson, 5 N. H. 324; Wells v. Schuster- 
Hax National Bank, 23 Colo. 534, 48 Pac. 809. Contra, Gould v. Hayden, 63 
Ind. 443. The courts argue that judgments are equal securities, and that where 
securities are equal there is no merger. But the meaning of this arbitrary dis- 
tinction is not clear. It would seem that the technical doctrine of merger should 
not be applied where it will work injustice. To fully realize on his judgment, 
a judgment creditor may need to proceed against the judgment debtor’s pro- 
perty in more than one jurisdiction, and it would be unjust to hold that in 
order to acquire a lien upon lands of the judgment debtor in a second state 
he must lose his judgment lien in the first jurisdiction. 


LARCENY — LARCENY BY TRICK — DISTINCTION BETWEEN LARCENY BY 
TRICK AND FALSE PRETENSES. — The defendant was indicted for grand lar- 
ceny upon two counts. The first alleged that the defendant animo furandi, 
by means of false representations, obtained a sale of goods to his principal and 
a.delivery to himself as agent. The second charged the commission of common- 
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law larceny. Held, that, since the facts alleged constitute common-law larceny 
by trick and not an obtaining by false pretenses, the first count is bad and the 
second . good. People v. Feinman, 137 N. Y. Supp. 933 (Ct. Gen. Sess., N. Y. 
County). 

In New York the crime of larceny has been extended by statute to cover the 
old statutory crime of obtaining by false pretenses. N. Y. Consox. LAws, 1909, 
§ 1290, p. 3963. But it is unfortunately held that an allegation of common- 
law larceny is not supported by proof of an obtaining by false pretenses, and 
vice versa. It is thus still essential to decide whether certain facts constitute 
larceny by trick or an obtaining by false pretenses. People v. Dumar, 106 
N. Y. 502, 13 N. E. 325; People v. Gottschalk, 66 Hun (N. Y.) 64, 20 N. Y. 
Supp. 777. The court in the principal cases chooses larceny by trick, on the 
ground that at common law where actual title passes to the defendant there 
is an obtaining by false pretenses, and where possession or any interest less than 
ownership passes we have larceny by trick. But at common law it was not es- 
sential, in order to prevent the crime from being larceny by trick, that title 
should actually pass, nor even that the owner should intend it to pass to the 
person who obtained the property. Queen v. Adams, 1 Den. C. C. 38; Rex v. 
Adams, R. & R. 225. Cf. Zink v. People, 77 N. Y. 114. The necessary element 
was that the owner should intend to deal with the title. Regina v. Thompson, 
9 Cox C. C. 222. It would seem, therefore, that, if this arbitrary distinction 
is to be preserved, the court should have upheld the count alleging an obtain- 
ing by false pretenses. 


LICENSES — REVOCATION AFTER LICENSEE HAS ACTED ON PAROL LICENSE 
AND INCURRED EXPENSE. — The defendant contracted orally to give the plaintiff 
rights in common in a well and windmill to be erected on the defendant’s land 
at their mutual expense. After the work was completed the defendant refused 
to allow the plaintiff to draw water. Held, that the license implied is revo- 
cable, but that an injunction will issue against obstructing the plaintiff if he is 
not paid within a reasonable time the value of the work done by him. Johnson 
v. Bartron, 137 N. W. 1092 (N. D.). 

By the weight of authority equity will enforce performance of a parol con- 
tract to give an easement in behalf of a party who has performed his part to 
his detriment. Gilmore v. Armstrong, 48 Neb: 92, 66 N. W. 998; McManus v. 
Cooke, 35 Ch. D. 681. See 49 L. R. A. 497, 513. But this exception to the 
Statute of Frauds is, by many courts, not extended to the enforcement of parol 
licenses. Cronkhite v. Cronkhite, 94 N. Y. 323; Simpson v. Wright, 21 Ill. App. 
67. See Lawrence v. Springer, 49 N. J. Eq. 280, 24 Atl. 933, 934; 9 Harv. L. 
Rev. 455. The court in the principal case, following this view, admits a legal 
right to revoke but restrains its exercise if the plaintiff is not indemnified. 
This jurisdiction of equity must be based on the vague doctrine that equity 
will restrain the unconscionable exercise of a legal right. An example is the 
equity of redemption in mortgages. Emanuel College v. Evans, 1 Rep. Ch. 18. 
See 1 Pomeroy, Equity JURISPRUDENCE, 3 ed., § 162; 13 Harv. L. REv. 676. 
So also equity will compel a creditor to deliver a security to a surety who has 
paid the debt, instead of to the debtor. St. Peter’s Catholic Church v. Vannote, 
66 N. J. Eq. 78, 56 Atl. 1037. It will often enjoin the enforcement of penalties 
in contracts. Giles v. Austin, 62 N. Y. 486. See 1 Pomeroy, Equity Juris- 
PRUDENCE, 3 ed., § 433. It will restrain the unconscionable exercise of the legal 
rights incident to incorporation. Beal v. Chase, 31 Mich. 490. See Moore & 
Handley Hardware Co. v. Towers Hardware Co., 87 Ala. 206, 211, 6 So. 41, 43. 
The principal case may be a novel extension of this doctrine, but when the ex- 
pense has been incurred by the plaintiff for a benefit to the land as desired 
by the defendant, such a decree would seem to be a logical, just, and practical 
solution of a difficult problem. 
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MaritTIME LIENS — MATERIALMAN’S LIEN — WHAT LAw GOvERNS. — A 
Russian ship was mortgaged in England. Later she proceeded to Copenhagen 
and was supplied with necessaries for which by Danish law the materialman 
acquired a maritime lien on the ship, good against all prior interests therein. 
The ship was libeled and sold in Scotland. By Scotch law a mortgage took pre- 
cedence over the claim of a materialman. Held, that the law of the forum be 
applied and the English mortgagee preferred to the Danish materialman. 
Constant v. Klompus, 50 Scot. L. Rep. 27. See Notes, p. 356. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION ACTS — RECOVERY 
FOR INJURY AGAINST THIRD PARTY: RIGHT TO SUBSEQUENT RECOVERY AGAINST 
Emp.oyver. — The plaintiff, an employee of the defendant, while acting in the 
course and scope of his employment, was injured by the negligence of a third 
party. He sued the third party and recovered, giving a release of his claim 
against him. The plaintiff then sued his employer under the Workmen’s 
Compensation Act of the state. Held, that the plaintiff can recover. Perls- 
burg v. Muller, 35 N. J. L. J. 209 (N. J. C. P., 1912). 

The right of the injured employee against his employer seems contractual 
in nature. The employer has undertaken to indemnify the employee for in- 
juries arising out of the employment. His obligations, therefore, in case of 
accident, seem closely analogous to those of an insurer. A provision of the 
English act which has been substantially followed in many states subrogates 
the employer to the injured employee’s right of action against a negligent 
third party. Stat. 6 Epw. VII, c. 58, § 6; Kan., Sess. Laws, ro1t, c. 218, § 5; 
Itt., Laws, 1911, p. 324, § 17. Without such a statutory provision, on analogy 
to insurance probably subrogation should not be allowed. It is true that sub- 
rogation is permitted in fire insurance. Mason v. Sainsbury, 3 Dougl. 61. 
But no case of subrogation in life insurance can be found. The probable 
reason is that courts regard the contract as not for indemnity but to pay a 
fixed sum on the happening of an event. See Insurance Co. v. Bailey, 13 Wall. 
(U. S.) 616, 619. But see May, InsuRANCE, 4 ed., § 7. Even treating life 
insurance contracts as valued indemnity policies, the pecuniary damage done 
by death is so purely conjectural that perhaps under no circumstances can we 
say the insured is fully indemnified. In accident insurance the pecuniary 
damage to the insured can frequently be more readily determined, but the 
same reasoning, although with less force, applies. In accident insurance there 
seems to be no case of subrogation, and it has been held affirmatively that sub- 
rogation will not be allowed. ina Life Ins. Co. v. Parker, 96 Tex. 287, 72 
S. W. 168. Since the employer cannot interpose a set-off, a complete re- 
covery is justified in the principal case. 


MEcHANICS’ LieNS—RicHT TO ENFORCE LIEN AGAINST LEssor. — A 
lessee contracted in his lease to build upon the leased premises. The lessor 
was not to be chargeable for the lessee’s contracts, but on termination of the 
lease the improvements were to belong to him. The lease being forfeited, an 
action to enforce a mechanic’s lien was brought against the lessor. Held, that 
the lien will not bind the lessor. Weathers v.Cox, 76S. E. 7 (N. C.). 

Under various statutes a mechanic’s lien clearly binds the lessee’s interests. 
Dutro v. Wilson, 4 Oh. St. 101; Cornell v. Barney, 94 N. Y. 394. In general, 
however, it should not bind a lessor’s estate unless by express consent he has 
actually connected himself with the building contract. Francis v. Sayles, 101 
Mass. 435; Rothe v. Bellingrath, 71 Ala. 55. The lessor’s consent cannot ordi- 
narily be inferred by estoppel, or from the relation of landlord and tenant. 
Mills v. Matthews, 7 Md. 315; Conant v. Brackett, 112 Mass. 18. Nor can 
consent be inferred from a lease providing for repairs or improvements by the 
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lessee, even if the lessor is ultimately to reimburse him therefor. Conant v. 
Brackett, supra; Rothe v. Bellingrath, supra. A fortiori there is no consent in 
the principal case, since the lessor expressly denies the lessee the use of his 
credit. Some decisions hold the lien runs against the lessor, relying on the 
express wording of their state statutes. Carey-Lombard Lumber Co. v. Jones, 
187 Ill. 203, 58 N. E. 347; Burkitt v. Harper, 79 N. Y. 273. Others obtain this 
result by incorrectly inferring a fictitious agency between lessor and lessee and 
construing an improvement lease as a building contract. Hall v. Parker, 94 
Pa. St. 109; Kremer v. Walton, 11 Wash. 120. 


PRESUMPTIONS — EXISTENCE AND EFFECT OF PRESUMPTIONS IN PARTIC- 
ULAR CASES — DEATH AFTER SEVEN YEARS. — In 1873 the intestate’s sister, 
thirty-four years of age, disappeared from the house where she had been a 
domestic servant for ten years, leaving behind all her personal effects, and was 
not heard of thereafter. In 1910 the intestate died, leaving property to a part 
of which the sister would be entitled if living. The other heirs claimed the 
whole estate. Held, that the death of the sister is not established. In re Ben- 
jamin, 137 N. Y. Supp. 758 (Surr. Ct., N. Y. Co.). 

Conclusive presumptions are rules, not of evidence, but of law. But presump- 
tions, when legitimately applied, are presumptions of fact and leave the matters 
assumed open to further proof. The burden of going ahead is merely shifted 
to the other party. Scott v. McNeal, 154 U. S. 34, 14 Sup. Ct. 1108. See 
Hoyt v. Newbold, 45 N. J. L. 219, 222. In general a person is presumed to be 
alive until after such time as he would die of old age. See Hammond’s Lessee 
v. Indoes, 4 Md. 138, 174; Hopfensach v. City of New York, 173 N. Y. 321, 
324, 66 N. E. 11, 12. By judicial legislation, a series of cases, following the 
analogy of two seventeenth-century statutes, created an arbitrary presumption 
of death after seven years’ absence. Doe v. Jesson, 6 East 80; Hopewell v. 
De Pinna, 2 Campb. 113. See Burr v. Sims, 4 Whart. (Pa.) 150,170. In many 
jurisdictions continuous unexplained absence for seven years without tidings 
will raise the presumption of fact in spite of other circumstances surrounding 
the disappearance. Wentworth v. Wentworth, 71 Me. 72. See Schaub v. 
Griffin, 84 Md. 557, 563, 36 Atl. 443. Under such a rule the principal case 
would undoubtedly be wrong. But it is submitted that additional tircum- 
stances, such as youth, health, or.a roving disposition, should in certain cases 
prevent the creation of the presumption. Thus, the presumption, which is 
convenient in many cases, will not necessarily cause injustice if the adverse 
party has no rebutting evidence. Czech v. Bean, 35 N. Y. Misc. 729, 72 N. Y. 
Supp. 402; Vought v. Williams, 120 N. Y. 253, 24 N. E. 195. In the prin- 
cipal case, the circumstances surrounding the disappearance hardly seem to 
furnish grounds to deny the ordinary presumption. 


PROHIBITION — WHETHER A Writ oF Ricut. — The petitioner, being threat- 
ened by an unconstitutional tribunal, demanded a writ of prohibition. On 
refusal, a petition to establish exceptions was brought. Held, that the petition 
will be allowed. Curtis v. Cornish, 84 Atl. 799 (Me.). 

The principal case seeks to rely on the principle laid down by the United 
States Supreme Court that a writ of prohibition issues of right in the absence 
of other means of redress, and at discretion where there is another legal remedy. 
Smith v. Whitney, 116 U.S. 167, 6 Sup. Ct. 570; In re Cooper, 143 U.S. 472, 12 
Sup. Ct. 453. But the application seems doubtful, since certiorari or a writ of 
error would be available, though probably inadequate, alternative remedies. 
Many American courts treat the writ as wholly discretionary and hence not 
reviewable on appeal. State ex rel. Osborn v. Houston, 35 La. Ann. 538; People 
ex rel. Adams v. Westbrook, 89 N. Y. 152. In England the remedy ordinarily 
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issues of right. Farquharson v. Morgan, [1894] 1 Q. B. 552; Worthington v. Jef- 
fries, L. R. 10 C. P. 239, 280; Chambers v. Green, L. R. 20 Eq. 552, 555. Logi- 
cally prohibition is the exact counterpart of mandamus. See Thomas v. Mead, 
36 Mo. 232, 247. The latter is invoked to compel exercise of jurisdiction by an 
inferior court; the former, to prohibit a threatened usurpation or abuse of ju- 
risdiction. In the Matter of Turner, 5 Oh. 542; Connecticut River R.Co.v.County 
Commissioners of Franklin, 127 Mass. 50. Mandamus, like prohibition, origi- 
nated as a royal prerogative issuing at the discretion of the king in the exercise 
of his police powers. See Awdley v. Joy, Poph. 176; King v. Barker, 1 W. 
Bl. 351; 3 Bl. Comm. 111. The obvious repugnance of this conception to 
our form of government has led the majority of American courts to treat man- 
damus as issuing of right, and hence as subject to review. Hartman v. Green- 
how, 102 U. S. 672; Gilman v. Bassett, 33 Conn. 298. By applying the same 
reasoning to prohibition, the writ should issue of right, even when as in the 
principal case an inadequate legal remedy is also available. 


RESTRAINT OF TRADE — SHERMAN ANTI-TRUST LAW — COMBINATION OF 
CompETING Rattroaps. — The Union Pacific Railroad Company bought a 
controlling interest in the stock of the Southern Pacific Company. The two 
railroads did a large amount of competitive business, though such business was 
but a small part of all the traffic carried by them. Held, that the transaction 
constitutes a combination in restraint of trade under the Sherman Anti-Trust 
Law. United States v. Union Pacific R. Co., 226 U.S. 61, 33 Sup. Ct. 53. 

The Standard Oil case, holding that only undue restraints of trade are 
forbidden by the Sherman Anti-Trust Law, intimated that that combination 
might have been lawful had it not been for the unfair methods used in crushing 
competitors. Standard Oil Co. v. United States, 221 U.S. 1, 31 Sup. Ct. 502. 
See 25 Harv. L. Rev. 31. Before that decision a combination of competing 
railroads was clearly regarded as within the act. United States v. Trans- 
Missouri Freight Association, 166 U.S. 290, 17 Sup. Ct. 540; United States v. 
Joint Traffic Association, 171 U.S. 505, 19 Sup. Ct. 25; Northern Securities Co. 
v. United States, 193 U. S. 197, 24 Sup. Ct. 436. The merger of competing 
railroads was considered inimical to the public welfare because of their public 
nature and practical monopoly. See Northern Securities Co. v. United States, 
193 U.S. 197, 363, 24 Sup. Ct. 436, 467; Louisville & Nashville R. Co. v. Ken- 
tucky, 161 U.S. 677, 697, 698, 16 Sup. Ct. 714, 722. The principal case affirms 
the principle that the suppression of outside competitors is not essential to 
constitute undue restraint of trade in such a case, whatever may be the rule 
in regard to industrial combinations. See 25 Harv. L. Rev. 71. The case 
further holds that even though the competitive business constitutes but a 
small portion of the total business transacted, if its amount is considerable 
the entire combination is illegal. The result shows, also, consistently with 
the “rule of reason’ adopted in the Standard Oil case, that the form of the 
transaction producing the undue restraint is immaterial. United States v. 
American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632. Conceding the undue 
restraint, the purchase by one company of a controlling interest in the stock 
of a competitor is a “combination” within the act. United States v. Terminal 
R. Association of St. Louis, 224 U. S. 383, 3¢ Sup. Ct. 507. 


RESTRAINT OF TRADE— SHERMAN ANTI-TRuUST LAW— CONTROL OF 
Coat MARKET BY CONTRACTS TO PURCHASE OUTPUT OF CoMPETITORS. — The 
six defendant carriers controlled the means of transportation from the district 
in which is located all the anthracite coal of the country. The proposed building 
of a new railroad into the district was defeated by the carriers’ taking the 
stock in a new company formed by them to purchase the coal property from 
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which the new road expected to carry coal to the market. This purchase, 
_ with the already large holdings of the carriers, gave them control over seventy- 
five per cent of the annual output and ninety per cent of the unmined coal 
lands. By agreement the carriers individually contracted to purchase the an- 
nual output of independent coal operators, securing to the carriers in per- 
petuity one-half the tonnage of the independent operators. Held, that the 
purchase of the coal property and the contracts with the independent oper- 
ators are in violation of the Sherman Anti-Trust Law. United States v. Read- 
ing Company, 226 U. S. 324, 33 Sup. Ct. go. 

Combinations by loose agreement, as where competitors agree not to bid 
against each other or to fix selling prices, have long been held offensive to the 
Sherman Anti-Trust Act. Addyston Pipe & Steel Co. v. United States, 175 
.U.S. 211, 20 Sup. Ct. 96; Swift v. United States, 196 U.S. 375, 25 Sup. Ct. 276. 
Consolidations of competing carriers are held within the act; and also consoli- 
dations by any class of competitors interfering with outside competitors. See 
discussion of United States v. Union Pacific R. Co., supra. This latter principle 
would seem to cover the purchase of the coal property in the principal case. 
But the contracts to purchase the output of the independent operators did not 
interfere with any outside competitors, nor did they limit competition between 
the contracting railroads. And they partake rather of the nature of consoli- 
dation than of agreements to refrain from competition, for some of the 
advantages that flow from centralized management are present. These con- 
tracts if upheld, however, would give the defendants a dominating control over 
the anthracite coal business which would be dangerous to the public welfare, 
since the defendants would be free from the check of potential competition. 
The Supreme Court in an analogous case held illegal a consolidation by which 
all the available terminal facilities were acquired, though in that case there 
was the added fact of an arbitrary use of the control acquired. United States v. 
Terminal R. Association of St. Louis, 224 U. S. 383, 32 Sup. Ct. 507. It does 
not necessarily follow from these holdings that the elimination of any existing 
competition when new competitors may possibly arise is illegal. 


SUBROGATION — RIGHTS OF ONE Forcep To Pay Dest AGAINST THE REAL 
Destor. — The cashier of a bank, without authority, allowed the defendant 
to overdraw her account. Upon discovery of the shortage he gave the bank 
his note for the amount. He became bankrupt, and the bank established its 
claim against the assets. The assignee then sued the defendant for the full 
amount of the overdraft. Held, that the assignee is subrogated to the rights of 
the bank and can recover and retain the full amount of the overdraft. Mentz’s 
Assignee v. Mahoney, 150 S. W. 503 (Ky.). 

Subrogation is simply a method of preventing unjust enrichment. See 26 
Harv. L. Rev. 261. But in a proper case it may be denied on the ground 
that one who seeks subrogation must have clean hands. Hays’ Estate, 159 Pa. 
381, 28 Atl. 158; Johnson v. Moore, 33 Kan. 90, 5 Pac. 406. Thus where the 
plaintiff makes his wrong against the defendant the basis of his claim, or where 
his misconduct is dangerous to the public, he may be barred. Guckenheimer 
v. Angevine, 81 N. Y. 394; Ramsay’s Estate v. Whitbeck, 183 Ill. 550, 56 N. E. 
322. Cf. Worden v. California Fig Syrup Co., 187 U.S. 516, 23 Sup. Ct. 161. 
Whatever the limits of the doctrine may be, in the principal case the wrong is 
atoned for, and does not seem to be so closely connected with the recovery 
of the overdraft as to defeat the action. Subrogation should always be per- 
mitted when, as in the principal case, it will prevent unjust enrichment, and 
the plaintiff is entitled in equity to relief. In re McBride, 19 N. B. R. 452; 
Rees v. Eames, 20 Ill. 282. See Huff v. Hatch, 2 Disn. (Ohio) 63, 67. Contra, 
Doyle v. Glenn, 4 Humph. (Tenn.) 309. But the court goes too far in say- 
ing that the plaintiff, after recovery, can retain the full amount of the over- 
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draft. An equitable doctrine should never be allowed to work inequitably. 
Therefore the plaintiff should be required to hold in trust for the bank the 
money in excess of the sum that he has paid to the bank. Cf. Jordan v. 
Adams, 7 Ark. 348; Kendrick v. Forney, 22 Gratt. (Va.) 748. To cases where 
an assignment or novation can be spelled out this reasoning is of course in- 
applicable. The principal case should be carefully distinguished from cases 
where the defendant, though at fault, has not been unjustly enriched. Ger- 
man Bank v. United States, 148 U.S. 573, 13 Sup. Ct. 702. 


TAXATION — PARTICULAR ForMS OF TAXATION— INHERITANCE TAX 
Paw 1n Two States. — A testator, domiciled in Illinois, left personal prop- 
erty in California. After probate of the will in Illinois, an administrator with - 
the will annexed was appointed by a California court, which approved his 
payment of legacies and California inheritance taxes on all the property in 
California, and ordered him to turn over the residuum of the property to the 
Illinois residuary trustee named in the will. This having been done, the ques- 
tion then arose in Illinois whether it would be giving full faith to the proceed- 
ings in California if the trustee were required to pay the Illinois inheritance 
tax. Held, that the tax might be imposed only on legacies paid out by him. 
People v. Union Trust Co., 99 N. E. 377 (Iil.). 

By the overwhelming weight of authority, an inheritance tax is not one on 
the property affected, but on the privilege of succeeding to the inheritance. In 
re Macky’s Estate, 46 Col. 79, 102 Pac. 1075; In re Stone’s Estate, 132 Ia. 136, 
109 N. W. 455. Contra, Estate of Cope, 191 Pa. St. 1. It is not a property tax 
even though made a lien on property,.or though the statute on its face levies 
a tax on property. State ex rel. Schwartz v. Ferris, 53 Oh. St. 314, 41 N. E. 
579; Gelsthorpe v. Furnell, 20 Mont. 299. The reason ordinarily assigned is 
that the privilege of acquiring property by will or by succession is a right 
created and regulated by the state. Minot v. Winthrop, 162 Mass. 113, 38 
N. E. 512; Magoun v. Illinois Trust & Savings Bank, 170 U.S. 283; 18 Sup. Ct. 
594. But see Nunnemacher v. State, 129 Wis. 190, 198, 108 N. W. 627, 628. 
It follows that the legislature may impose burdens in the form of taxes on this 
privilege unrestricted by the constitutional provisions relating to the taxa- 
tion of property as such. In re Fox’s Estate, 154 Mich. 5, 117 N. W. 558; 
Booth’s Executor v. Commonwealth, 130 Ky. 111, 113 S. W. 61. So also the 
tax may be imposed on the transfer of securities which as property are not in 
themselves within the taxing power of the state, as, for example, United 
States bonds or exempted state and municipal bonds. Succession of Levy, 115 
La. 377, 39 So. 37; Succession of Kohn, 115 La. 71, 38 So. 898. If the tax had 
been on the property itself, the approved administration in California would 
have precluded any further inheritance tax in Illinois. But being regarded 
as a tax on the legatees resulting in a debt due to the state, the matter did 
not fall within the purview of the first administration. 


TROVER AND CONVERSION— WHO May Svu—E—BAImEE AT WILL FOR 
CONVERSION OCCURRING AFTER Loss oF Possession. — A watch was stolen 
from the plaintiff, a bailee at will, and pawned with the defendant, who re- 
fused to give it up on demand by the plaintiff. After the theft but before the 
demand and refusal the bailor at will terminated the bailment. Held, that the 
plaintiff has no cause of action. Landry v. Mandelstam, 84 Atl. 642 (Me.). 

Bare possession, even adverse, at the time of the conversion, is sufficient to 
support an action of trover. Vining v. Baker, 53 Me. 544; McAvoy v. Medina, 
11 Allen (Mass.) 548. See Buckley v. Gross, 3 B. & S. 566, 574. But in the 
principal case the plaintiff must depend on some right to possession when the 
watch was refused. A finder, having a title good against all the world but 
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the original owner, probably retains a right of possession sufficient to maintain 
trover for a conversion even after he loses the article. See Buckley v. Gross, 
32 L. J. Q. B. 129, 131; SALMOND, TorTS, 2 ed., 320, 321. But see CLERK & 
LinDsELL, Torts, 270. Perhaps it would also be expedient to give an ad- 
verse possessor similar rights. But cf. Buckley v. Gross, 32 L. J. Q. B. 129, 131. 
The expiration of a fixed term of bailment, however, or an express notice of the 
termination of a bailment at will, even where the article has been lost, would 
seem to terminate the right of possession of the bailee. A right of adverse pos- 
session, being in its essence contrary to the intention of the owner from the 
start, could hardly be cut off by a mere expression of intention. But a right- 
ful bailee who has lost possession of the bailed article could not after his term 
set up an adverse right without actual possession. 


Wits — Construction — Estates By Imprication.—-A will directed 
the executrix to sell-the testator’s land and to purchase bonds with the pro- 
ceeds, the interest from the bonds to be applied to the maintenance of the tes- 
tator’s children. Held, that legal title to the land vests in the executrix. In 
re Hazelton, 137 N. Y. Supp. 937 (Surr. Ct., Kings County). 

Legal title to land may pass under a will by an implied devise where it is 
necessary that the executors should have a legal estate for the most efficient 
performance of the duties placed upon them by the will. See 1 WILLIAMs, 
Executors, 10 ed., 489. Thus where executors are directed to pay an annuity _ 
out of land, legal title to the land passes to them by implication. Oates v. Cooke, 
3 Burr. 1684; Anthony v. Rees, 2 Cromp. & J. 75. The same is true where 
the executors are instructed to collect and pay over rents. In re Fisher, L. R. 
13 Ir. 546; Morse v. Morse, 85 N. Y. 53. A devise in such a case is not im- 
plied, however, if it will offend some rule of law. Post v. Hover, 33 N. Y. 593. 
Where a will provides that the executors shall sell land, they take merely a 
power of sale, since a power is sufficient to enable them fully to perform that 
duty. Doe v. Shotter, 8 A. & E.go5. See 1 SUGDEN, Powers, 7 ed., 129-131. 
There seems no reason why the result should be different when, as here, the 
executors are instructed to invest the proceeds of the sale. Greenough v. 
Welles, to Cush. (Mass.) 571; Hope v. Johnson, 2 Yerg. (Tenn.) 123. 


Wits — REvocaTION OF Copicit By TEARING — DISPOSITION OF REVOKED 
Lecacy. — In a codicil to a will in which the defendants were residuary lega- 
tees, the testatrix bequeathed a sum of money to a legatee not mentioned in the 
will. Later she destroyed the codicil with no intention of thereby revoking 
the will. Held, that the legacy contained in the destroyed codicil should not 
go to the heirs-at-law but should become part of the residuary estate. Osburn 
v. Rochester Trust & Safe Deposit Co., 152 N. Y. App. Div. 235. 

Although for many purposes a codicil may republish a will, it clearly does 
not so incorporate the will into itself that a destruction of the codicil destroys 
both the will and the codicil. See Estate of McCauley, 138 Cal. 432, 434, 71 
Pac. 512, 513; Appeal of Carl, 106 Pa. St. 635, 641. And since a will and its 
codicils are construed in law as one instrument the destruction of a codicil 
would seem to present a situation similar to the cancelation of a single clause 
of a will in jurisdictions allowing partial revocation by physical act. But 
what disposition to make of a specific legacy after a non-testamentary revo- 
cation thereof is a mooted point. Some courts urge that to allow the legacy to 
become part of the residuum would in substance be effecting a different tes- 
tamentary disposition without the formalities required by statute. Miles’s 
Appeal, 68 Conn. 237, 36 Atl. 39. Cf. Waln’s Estate, 156 Pa. St. 194, 27 Atl. 
50; Creswell v. Cheslyn, 2 Eden 123. But the better reasoned cases reach the 
opposite result. Bigelow v. Gillott, 123 Mass. 102; Collard v. Collard, 67 Atl. 
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190 (N. J. Eq.). The testator’s intent at the time of drafting the residuary 
clause was to bequeath by it not any particular property, but whatever prop- 
erty might for any reason be undisposed of at his death. The fact that the 
residuum will be increased by his own subsequent acts which are not for that 
exclusive purpose, can furnish no reason for refusing to give effect to his intent. 
Stubbs v. Sargon, 3 Myl. & C. 507. For such a principle would prevent the de- 
vising of all after-acquired property. 
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CoMPARATIVE LEGAL Puttosopuy. Applied to Legal Institutions. By Luigi 
Miraglia. Translated by John Lisle. The Modern Legal Philosophy 
Series, Vol. III. Boston: Boston Book Co. 1912. pp. xl, 793. 


This volume is intended as an historical introduction to the various schools 
of continental legal philosophy, but it is only fair to the author to state that 
he himself, in the last Italian edition, entitled it simply Philosophy of Law. 
For the book is not either a history of legal philosophy, nor a systematic survey 
of the diverse influential views that have been entertained on the chief topics 
of legal philosophy. It is simply a book on the philosophy of law, unusually : 
full of references and summaries of the views of different writers; but it cannot 
be claimed that Miraglia displays a keen sense for the historical or the syste- | 
matically important. There are, for instance, very few references to the main 
stream of European legal thought that begins in patristic literature and cul- 
minates in Suarez or Calvin (neither of whom are even mentioned); and in 
giving the modern views of corporations six pages are devoted to Giorgi but 
not a word is said about Gierke! The reader who wants to see for himself how 
typical these instances are, need only glance through the index and note the 
relative frequency with which different writers are quoted. As Italian thought, 
however, is not as well known in America as it ought to be, it is the reviewer’s 
duty to point out that the same historical disproportion characterizes Mirag- 
lia’s references to Italian writers. Thus Rosmini, who is quoted so frequently, 
has, in spite of the saintliness of his character and the prodigious bulk of his 
writings, hardly had any more influence on Italian thought than Gioberti who 
is barely mentioned, or even than Count Mamiani, the protagonist of the na- 
tional Italian School of Philosophy, who is not mentioned at all. 

The volume before us consists of three distinct parts: the Introduction 
(pp. 1-86), Book I (pp. 87-318), and Book II (pp. 319-773). The number of 
pages in each section fairly represents the relative importance of the suiiect 
matter as treated by Miraglia. 

The introduction attempts a summary of the history of philosophy; but 
it is the reviewer’s unpleasant duty, as a teacher of philosophy, to state bluntly 
that Professor Miraglia’s knowledge of the history of general philosophy is not 
worthy of serious respect. It is obviously acquired at second hand, and, — apart 
from the absence of the historical sense, which shows itself in giving Spedalieri 
as much space as Hobbes and Locke combined, — is full of positive misin- 
formation (see, e. g., his references to Duns Scotus, p. 11, Cabanas [Cabanis?], 
Pp. 37, or neo-criticism, pp. 85-86). The layman in philosophy will do well to 
omit this introduction altogether, and depend for his knowledge of the his- 












1 One of Count Mamiani’s books, on the Law of Nations, was translated into 
English by Lord Acton. 
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tory of general philosophy ‘either on the ordinary text-books on the subject, 
or on Berolzheimer’s scholarly and remarkably clear book in this series. 

Book I deals, in the main, with the ground covered by Korkunov’s book in this 
series, namely, the general theory of law. It.is not unfair to add that Miraglia 
compares as unfavorably with Korkunov in point of clear incisive thinking, 
as he does with Berolzheimer in point of historical perception. The book reads 
very much like a student’s note-book, full of short abstract summaries of the 
views of different philosophers, which interrupt rather than continue the 
author’s argument. Obviously much learning is not always conducive to clear 
thinking. A curious instance of Miraglia’s undigested learning occurs when, 
under the influence of Spencer, he tells us dogmatically (p. 200), “‘it seems in- 
dubitable that the first forms of law must have been the most simple and ab- 
stract, that is, the least complicated,” but on page 208, under the influence of 
Maine, he tells us that of early law an “ extraordinarily large part” is ‘‘ devoted 
to procedure,” which “‘presupposes private law, public law, and penal law and 
is, therefore, the most complex” (p. 206). 

A great many good things are said, in spots, about general philosophy, and 
some good things about law, but there is no coherent doctrine or real bridge 
between the two; for Miraglia has no clear standpoint of his own, — as, in- 
deed, Mr. Kocourek, in his able and generous introduction, is forced to admit. 
Vico, Hegel, Rosmini, and Spencer are inextricably confused. 

A good deal of suggestive material occurs, especially in chapters 8 and 9, 
which give the relation of law to morals, social science, economics, and politics. 
While law must not be confused with morals, the two cannot be separated. 
“Tt is not true that law takes no account of intent, because it considers it in 
contracts, wills, constitutions, and crimes. Law does not consider the intent 
except as it is shown by the act, and does not contemplate it of itself as morals 
do” (p. 248). As legal rules are principles of social action it is not possible to 
work out a reasonable system of law without sociology (p. 264); at the same 
time no sociology can be satisfactory, unless it takes into account the consid- 
erations with which philosophy of law concerns itself. Similarly the just pro- 
portion between conflicting economic claims is to be adjusted by the science 
of politics, but as this can be done only in the light of a sound philosophy 
of law, the latter, it would seem, must be regarded as an integral part of the 
former. 

Book II, entitled Private Law, aims to extend philosophical thought to 
various legal institutions, mainly the law of property. Private law, according to 
Miraglia, must include five categories, namely, the law of property, personality, 
obligation, family, and inheritance. The distinctive trait of private law, we 
are told, is that “it has essentially to do with rights of a financial value” (p. 
202). On the other hand we are also assured that “there are ethico-juridical 
relations which have nothing to do with wealth, interest, and utility as ob- 
jects, and which cannot be given a material valuation” (p. 284). As marital 
and certain personal relations are obviously of the latter kind, Miraglia should, 
in consistency, have excluded them from the realm of private law. Of dis- 
tinctly philosophical or systematic disadvantage is Miraglia’s exclusion of 
civil procedure from the realm of private law; for the distinction between dif- 
ferent legal conceptions is frequently indiscernible except in the light of the 
different procedures which they entail. Similar objection may be made to the 
view which classifies the conflict of laws as private international law. 

When confronted with the relatively hard and concrete facts of legal in- 
stitutions, Miraglia’s cloudy eclecticism is forced into some definiteness. The 
scoffer may object that there is, in this portion of the volume, more of sociol- 
ogy and jurisprudence than of philosophy; but this in no way detracts from its 
extreme usefulness. After all, if an American philosophy of law is ever to be 
worked out it will, in all probability, be not by deduction from what are gener- 
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ally known as philosophical principles, but rather by reflection on such vexed 
problems as freedom of contract, the personality of corporations, etc. For 
this reason, this book on Private Law, forming by itself a respectable volume of 
over 450 pages, is one of the most useful portions of the whole series. Miraglia’s 
handling of the subject of “inherent” rights is based on a somewhat antiquated 
individualistic or atomistic philosophy, and his treatment of the problem of 
the family is based on what is now recognized as inadequate anthropologic 
information; but the essential problems, from which a satisfactory philosophy of 
law must begin, are stated in a way to compel the thoughtful reader to further 
reflection. May the book find many such readers! 

The translation seems to have been carefully made. The use of the word con- 
sideration, however, as the equivalent of causa in the continental law of contract, 
is open to objection. In a way this inaccuracy is rather useful, for it tends to 
break down the widespread fallacy that there is nothing in continental law 
corresponding to the common-law doctrine of consideration —a fallacy re- 
peated by such a careful writer as Markby. The fact, however, remains that 
the continental doctrine of causa civilis is in its origin and its functioning not 
the same as consideration. A brief note by the editorial committee might have 
cleared the matter up for the unwary reader. 

As the aim of the series is to put the American student in touch with the 
best continental literature on the subject, one can justly complain that this 
volume is not sufficiently edited. Miraglia quotes or refers to many authors 
without mentioning the names of the books involved, and when the latter are 
mentioned no reference is made to page or chapter. Thus on p. 121 we are 
informed of a certain interesting view of Kerbaker, but we are not referred to 
any particular work. Surely the American reader cannot be presumed to be 
familiar with Kerbaker, an Italian philologist! As the last Italian edition of 
Miraglia’s book is now a decade old, a few references to more recent literature, 
e. g., the mere mention of Saleilles’ La Personalité Juridique, at the end of the 
chapter on artificial persons, would have been very helpful, and would have 
brought the book a little more up to date. 

There is an elaborate but somewhat mechanically constructed index. The 
compiler of it does not seem, for instance, to be aware of the identity of 
St. Thomas and Aquinas, but makes different entries under these separate 
headings. 

With all its faults this book is heartily recommended as a mine from which 
the patient and critical student may extract a vast deal of information and 
Suggestion. It is to be hoped that the student’s task may be made easier soon 
in a second edition. M. R. C. 





THE ORIGIN OF THE ENGLISH ConsTITUTION. By George Burton Adams. 
New Haven: Yale University Press. London: Henry Frowde, Oxford 
University Press. 1912. pp. xii, 378. 


The thesis of this book, which is an amplification, with important additions, 
of Professor Adams’s earlier articles, is that the principle of the English con- 
stitution, that there is a body of law above the king, was derived directly from 
feudalism, and “that it was the work of the Great Charter of 1215 to trans- 
fer it from that system then falling into decline to the newer governmental 
system just beginning to be formed” (p. 167). The feudal principle enforced 
by Magna Carta, limiting the authority of the king, Professor Adams finds in 
the fact of contract. The feudal contract bound both parties, the sovereign as 
well as the humblest vassal. In Chapter V, which is new, he examines at 
considerable length the clauses of the Charter afid concludes that it is essenti- 
ally a document of feudal law, pledging the king to respect feudal rights, which 
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he was already bound to observe, and in clause 61 setting up a definite machin- 
ery to enforce his obedience. 

The tone of the book is confident, and generally unqualified in spite of the 
reservation in the note to page 169 and in the concession in a brief clause on 
page 185 that there were other contributing causes to our constitutional prin- 
ciple of limited monarchy. We think the author has placed too much emphasis 
on the feudal theory of its origin. Professor Adams concedes (p. 210) that 
nearly half the clauses in the charter are wholly or in part of non-feudal origin; 
and as to some others we should dispute his classification of them as feudal. 
For instance, the famous clause 39 he interprets narrowly to cover only cases 
in which the barons themselves were concerned. We should prefer a more 
extensive construction of liber homo. Before the Statute of Quia Empiores, 
1290, there was no direct feudal relation between the king and tenants not 
tenants in chief. Is the feudal contract (feudal relation would be a better term), 
then, to account for the limitations that the king puts upon himself in respect 
of every freeman or subject, as he does in clauses 20, 23, 28, 30-33, 35, and 
elsewhere, especially in the numerous judicial provisions? How then is 
Magna Carta “a statement of feudal law”? (p. 169 note). As is also 
pointed out in that note feudalism furnished in a very slight degree “the body 
of law by which the king was finally bound.” Is it not reasonable then to 
suppose that there were other influences besides feudalism which had an im- 
portant bearing on this great principle of constitutional law? 

And such other influences are to be found, not only in Anglo-Saxon and 
Anglo-Norman times, but as part of the conception of royalty in the Frankish 
Kingdom. Alfred in a sense recognized the old law as binding on him when he 
told us that he durst not venture to set down much of his own, but collects 
the dooms of his forefathers.'_ Ethelred ordained that every man should be 
regarded as entitled to right.2 The custom of the Norman kings to declare 
in force the old laws * shows the thought that there is a law which the king 
should observe. Moreover, it has been pointed out that in form at least the 
king was doing what he and his predecessors had done in the case of the 
borough. William the Conqueror ordained that the burgesses of London be 
worthy of all the laws that they were worthy of in the time of King Edward.‘ 
And in the time of the Frankish kings royalty; even when strongest, was 
below public and private law.® Feudalism was not responsible for these 
checks on absolutism. Professor Adams would style these “moral limita- 
tions of the customary law,” which down to Henry I’s charter were binding 
only on the king’s conscience. Henry’s charter was the first effort to trans- 
form them into definite, legally binding limitations. But it was a failure ex- 
cept as a model for the future. Magna Carta, he goes on to say, differed 
widely from these earlier ideas not only in its principle of feudal contract, 
only crudely stated in Henry’s document, but in the clear recognition of a 
sanction (clause 61) which legalized insurrection as a last resort to compel the 
king to obey the law. Upon clause 61 Professor Adams lays great emphasis as 
giving <n institutional or legal character to the king’s obligation to observe 
the law (pp. 177-184, 247-248, 275 et seg.). We must note, however, that a 
law may be a law without a sanction, that legalized rebellion is a curious 
kind of a sanction, and finally that the clause came to nothing. 





1 y Thorpe, Ancient Laws and Institutes, p. 59. 

2 Ibid. p. 305. 

’ Statutes of William I, § 7, Stubbs, Charters, p. 84; Charter of Henry I, §§ 1, 9, 
13, ibid. pp. 100, I0T. 

4 y Pollock and Maitland, English Law, 2 ed., 673-674; Charter of Liberties of 
Henry I, by H. L. Cannon, 15 Am. Hist. Rev. 37, 45. 

5 2 Brunner, Deutsche Rechtsgeschichte, § 60. 
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We agree with Professor Adams that the principle of the feudal relation 
may be one of the causes which resulted in a constitutional check on the king. 
We cannot agree that it is the prevailing cause upon which great emphasis 
should be laid. No doubt it accounted in great measure for the limitations 
which John placed upon himself with respect of his tenants in chief. But there 
are other reasons of weight at least equal to that of feudalism to be regarded 
in accounting for the checks to his absolutism with respect of all his subjects. 

After all, he who is seeking for the precise origin in history of such a great 
constitutional principle as the supremacy of the law and who declares that 
here and now he has found its sole source has an uphill road to travel to reach 
the summit of proof. J. W. 





Tue Eyre of Kent, 6 & 7 Epwarp II, 1313-14. Volume II; being Volume 
VII of the Year Book Series of the Selden Society and Volume XXVII 
of its Proceedings. Edited by William Craddock Bolland. London: 
Bernard Quaritch. 1912. pp. li, 264. 


This is one of the best and most illuminating of the year-book series, and 
in saying this the wonderful volumes of Professor Maitland are not forgotten. 
Mr. Bolland has more than fulfilled the promise of his first volume. In his 
introduction to this volume he has given us an explanation of bills in eyre 
(p. xxi) and of the authorship of the year-books (p. xxxi), which are as brilliant 
as some of Maitland’s best work. After an investigation which has involved 
a study of other manuscript materials, Mr. Bolland has proved that the bills 
in eyre were the simple and untechnical complaints of poor suitors to the judges 
in eyre, written by the common scribes of the time, and accepted by the court 
without regard to technical form or learning in the law. As to the authorship 
of the year-books, Mr. Bolland appears to have established his important con- 
jecture that the books were issued as a commercial venture, being copied from 
notes taken in court by briefless barristers who were paid by the publishers. 
He even gives good reason for suspecting that the manuscripts which have 
survived are the “remainders” of the edition which, being unsold, were not 
subjected to the wear and tear of daily use. 

Mr. Bolland has included a corrected copy with translation of a treatise of 
medieval French orthography first published by Mr. Thomas Wright. The 
cases included in the year-book are of unusual interest and value. The Selden 
Society is to be congratulated upon one of its most valuable volumes. 

J. H. B. 
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